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Plaintiff: 

First Defendant : 

"DW-63" 

SUPREME COURT OF QUEENSLAND · 

REGISTRY: BRISBANE 
NUMBER: 

LM INVESTMENT MANAGEMENT LIMITED (RECEIVERS 
AND MANAGERS APPOINTED) (IN LIQUIDATION) ACN 077 
208 461 AS RESPONSIBLE ENTITY OF THE LM FIRST 
MORTGAGE INCOME FUND ARSN 089 343 288 (RECEIVER 
APPOINTED) 

AND 

LM INVESTMENTS MANAGEMENT LIMITED (RECEIVERS 
AND MANAGERS APPOINTED) (IN LIQUIDATION) ACN 077 
208 461 AS RESPONSIBLE ENTITY OF THE LM CURRENCY 
PROTECTED AUSTRALIAN INCOME FUND ARSN 110 247 
875 (RECEIVER APPOINTED) 

AND 

Second Defendant: TRILOGY FUNDS MANAGEMENT LIMITED ACN 080 383 
679 AS RESPONSIBLE ENTITY OF THE LM WHOLESALE 
FIRST MORTGAGE INCOME FUND ARSN 099 857 511 

Third Defendant: 

AND 

LM INVESTMENT MANAGEMENT LIMITED (RECEIVERS 
AND MANAGERS APPOINTED) (IN LIQUIDATION) ACN 077 
208 461 AS RESPONSIBLE ENTITY OF THE LM 
INSTITUTIONAL CURRENCY PROTECTED AUSTRALIAN 
INCOME FUND ARSN 122 052 868 (RECEIVER APPOINTED) 

AND 

Fourth Defendant: LM INVESTMENT MANAGEMENT LIMITED (RECEIVERS 
AND MANAGERS APPOINTED) (IN LIQUIDATION) ACN 077 
208 461 

CLAIM 

The plaintiff claims: 

1. A declaration that the Plaintiff is entitled to withhold from distributions or payments 
otherwise payable to the Defendants as Class B unitholders in the LM First Mortgage 
Income Fund ARSN 089 343 288 (formerly the LM Mortgage Income Fund) (FMIF) 

.. --;:~~ the sum of$55,059,318.12 plus interest. 
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2. In the alternative to paragraph 1, declarations that the Plaintiff: 

(a) is entitled to withhold from distributions or payments otherwise payable to the 
First Defendant as a Class B unitholder in the FMIF the sum of $40,583,109.06, 
plus interest; 

(b) is entitled to withhold from distributions or payments otherwise payable to the 
Second Defendant as a Class B unitholder in the FMIF the sum of 
$9,432,090.76, plus interest; and 

( c) is entitled to withhold from distributions or payments otherwise payable to the 
Third Defendant as a Class B unitholder in the FMIF the sum of $5,044,118.30, 
plus interest. 

3. Further and in the alternative, declarations that: 

(a) the Fourth Defendant is liable to compensate the Plaintiff for loss and damage in 
the amount of$55,059,318.12 plus interest; and 

(b) the Plaintiff is entitled to. exercise or be subrogated to the Fourth Defendant's 
right to an indemnity from the assets of each of the LM Currency Protected 
Australian Income Fund ARSN 110 247 875 (CPAIF), the LM Wholesale First 
Mortgage Income Fund ARSN 099 857 511 (WFMIF) and the LM Institutional 
Currency Protected Australian Income Fund ARSN 122 052 868 (ICPAIF) in 
satisfaction of that liability, in the following proportions: 

(i) from the assets of the CPAIF, $40,583,109.06 plus interest; 

(ii) from the assets of the WFMIF, $9,432,090.76 plus interest; and 

(iii) from the assets of the ICPAIF, $5,044,118.30 plus interest. 

4. A declaration that each cancellation of Class B units referred to in paragraph 34(c) of 
the Statement of Claim is void ab initio. 

5. Interest. 

6. Costs. 

7. Such further or other order as this Honourable Court sees fit. 

The plaintiff makes this claim in reliance on the facts alleged in the attached Statement of 
Claim. 
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To the defendants: 

Address of Registry: 

TAKE NOTICE that you are being sued by the plaintiff in the 
Court. If you intend to dispute this claim or wish to raise any 
counterclaim against the plaintiff, you must within 28 days of the 
service upon you of this claim file a Notice of Intention to Defend 
in this Registry. If you do not comply with this requirement 
judgment may be given against you for the relief claimed and 
costs without further notice to you. The Notice should be in 
Form 6 to the Uniform Civil Procedure Rules. You must serve a 
sealed copy of it at the plaintiffs address for service shown in 
this claim as soon as possible. 

415 George Street, Brisbane Qld 4000 

If you assert that this Court does not have jurisdiction in this matter or assert any irregularity 
you must file a Conditional Notice of Intention to Defend in Form 7 under Rule 144, and 
apply for an order under Rule 16 within 14 days of filing that Notice. 

If you object that these proceedings have not been commenced in the correct district of the 
Court, that objection must be included in your Notice oflntention to Defend. 

PARTICULARS OF THE PLAINTIFF: 

Name: 

Plaintiffs residential 
or business address: 

Plaintiffs solicitors name: 
and firm name: 

Solicitor's business address: 

Address for service: 

Signed: 

Description: 

Dated: 

Claim is to be served on: 

BNEDOCS 18637966_1.doc 

LM INVESTMENT MANAGEMENT LIMITED 
(RECEIVERS & MANAGERS APPOINTED) (IN 
LIQUIDATION) ACN 077 208 461 AS RESPONSIBLE 
ENTITY OF THE LM FIRST MORTGAGE INCOME 
FUND ARSN 089 343 288 

c/- David Whyte, BDO 
Level 10 
12 Creek Street 
BRISBANE QLD 4000 

Scott Couper 
Gadens Lawyers 

Level 11 
111 Eagle Street 
BRISBANE QLD 4000 

Level 11 
111 Eagle Street 
BRISBANE QLD 4000 

Telephone: 
Fax: 

07 32311666 
07 3229 5850 

Solicitor for the plaintiff 

23 December 2016 

The First Defendant, Second Defendant, Third 
Defendant and Fourth Defendant 
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SUPREME COURT OF QUEENSLAND 

Plaintiff: 

First Defendant: 

Second Defendant: 

Third Defendant: 

Fourth Defendant: 

REGISTRY: BRISBANE 
NUMBER: 

LM INVESTMENT MANAGEMENT LIMITED 
(RECEIVERS AND MANAGERS APPOINTED) (IN 
LIQUIDATION) ACN 077 208 461 AS RESPONSIBLE 
ENTITY OF THE LM FIRST MORTGAGE INCOME 
FUND ARSN 089 343 288 (RECEIVER APPOINTED) 

AND 

LM INVESTMENT MANAGEMENT LIMITED 
(RECEIVERS AND MANAGERS APPOINTED) (IN 
LIQUIDATION) ACN 077 208 461 AS RESPONSIBLE 
ENTITY OF THE LM CURRENCY PROTECTED 
AUSTRALIAN INCOME FUND ARSN 110 247 875 
(RECEIVER APPOINTED) 

AND 

TRILOGY FUNDS MANAGEMENT LIMITED ACN 080 
383 679 AS RESPONSIBLE ENTITY OF THE LM 
WHOLESALE FIRST MORTGAGE INCOME FUND 
ARSN 099 857 511 

AND 

LM INVESTMENT MANAGEMENT LIMITED 
(RECEIVERS AND MANAGERS APPOINTED) (IN 
LIQUIDATION) ACN 077 208 461 AS RESPONSIBLE 
ENTITY OF THE LM INSTITUTIONAL CURRENCY 
PROTECTED AUSTRALIAN INCOME FUND ARSN 122 
052 868 (RECEIVER APPOINTED) 

AND 

LM INVESTMENT MANAGEMENT LIMITED 
(RECEIVERS AND MANAGERS APPOINTED) (IN 
LIQUIDATION) ACN 077 208 461 

STATEMENT OF CLAIM 

This claim in this proceeding is made in reliance on the following facts: 

Parties 

1. LM Investment Management Limited (In Liquidation) (Receivers and Managers 
Appointed) ACN 077 208 461 ("LMIM"): 

STATEMENT OF CLAIJY.( 
Filed on Behalf of the Plaintiff 
Form 16, Version2 
Uniform Civil Procedure Rules 1999 
Rules 22, 146 
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(a) is and was at all material times a company duly incorporated according to law; 

(b) is and was at all material times the responsible entity ("RE") of the LM First 

Mortgage Income Fund ARSN 089 343 288 (formerly the LM Mortgage Income 

Fund) ("FMIF"), a registered managed investment scheme under the 

Corporations Act 2001 (''the Act''); 

(c) was placed into voluntary administration on 19 March 2013; and 

(d) was placed into liquidation on 1 August 2013, and John Richard Park and Ginette 

Dawn Muller ofFTI Consulting were appointed as its joint and several 

liquidators. 

2. Pursuant to Orders of Dalton J dated 21August2013 (''the Orders"), LMIM was 

directed to wind up the FMIF, subject to, inter alia, the appointment of Mr David 

Whyte referred in paragraph 3 below. 

3. Pursuant to the Orders, Mr David Whyte: 

(a) was appointed pursuant to section 601NF(l) of the Act to take responsibility for 

ensuring that the FMIF is wound up in accordance with its Constitution; 

(b) was appointed pursuant to s 601NF(2) of the Act as receiver of the property of the 

FMIF; 

(c) has, in relation to the property of the FMIF, the powers set out ins 420 of the Act; 

( d) is authorised to bring, defend or maintain any proceedings on behalf of the FMIF 

in the name of LMIM as is necessary for the winding up of the FMIF in 

accordance with clause 16 of its Constitution; and 

(e) is entitled to bring and brings these proceedings in the name ofLMIM as RE of 

theFMIF. 

The Defendants 

4. LMIM: 

(a) is and was at all material times the RE of the LM Currency Protected Australian 

Income Fund ARSN 110 247 875 ("CPAIF"); 

(b) was at all material times until 16 November 2012 the RE of the LM Wholesale 

First Mortgage Income Fund ARSN 099 857 511 ("WFMIF"); and 

( c) is and was at all material times the RE of the LM Institutional Currency Protected 

Australian Income Fund ARSN 122 052 868 ("ICPAIF"), 

(together, known as the "Feeder Funds"). 

5. At all material times each of the funds constituting the Feeder Funds was a registered 

managed investment scheme under the Act. 

Page2 of14 
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6. On 16 November 2012, the RE of the WFMIF changed from LMIM to Trilogy Funds 

Management Limited (Trilogy), and thereby and pursuant to s.601FS of the Act the 

rights, obligations and liabilities of LMIM in relation to the WFMIF become rights, 

obligations and liabilities of Trilogy, except for: 

(a) any right of LMIM to be paid fees for the performance of its functions before it 

ceased to be the RE of the WFMIF; and 

(b) any right of LMIM to be indemnified for expenses it incurred before it ceased to 

be the RE of the WFMIF; and 

( c) any right, obligation or liability that LMIM had as a member of the WFMIF; and 

(d) any liability for which LMIM could not have been indemnified out of the 

property of the WFMIF if it had remained the RE of the WFMIF. 

7. At all material times from 16 November 2012, the RE of the WFMIF was Trilogy. 

8. On 18 October 2013, LMIM determined to wind up the CPAIF under s.601NC of the 

Act. 

9. On 18 October 2013, LMIM determined to wind up the ICPAIF under s.601NC of the 

Act. 

10. On 16 November 2015, Gayle Dickerson and Said Jahani of Grant Thornton were 

appointed by Custom House Currency Exchange (Australia) Pty Ltd ("Custom 

House") as joint and several receivers and managers of LMIM in its capacity as RE of 

the CP AIF and the ICP AIF pursuant to security interests registered on the Personal 
Property Securities Register in favour of Custom House. 

Governance of the FMIF 

11. At all material times, pursuant to section 601FC(2) of the Act, LMIM held the property 

of the FMIF on trust for its members. 

Particulars. 

(a) LMIM held assets as trustee for the members of the FMIF; 

(b) LMIM, by its agent, held assets as trustee for the members of the FMIF; 

( c) LMIM held rights and interests in the property of the FMIF as trustee for the 

members of the FMIF. 

12. The terms of the trust on which LMIM held the assets of the FMIF were those 

contained in, inter alia: 

(a) the Product Disclosure Statement for the FMIF as it was from time to time; 

(b) the Constitution of the FMIF; 

Page3 of14 
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( c) the Act, to the extent to which it applied the obligations of an RE of a managed 
investment fund, including the obligations set out in paragraphs 15 and 25 below. 

13. At all material times, and pursuant to section 601FB(l) of the Act, the FMIF was 
governed by a Constitution (hereinafter, the "Constitution"), which relevantly 
provided to the following effect: 

(a) by clause 1.1: 

(i) the "Responsible Entity", or "RE" means the company named in ASIC's 
records as the responsible entity of the Scheme and referred to in this 
document as the RE who is also the Trustee of the Scheme; 

(ii) the "Scheme" means the FMIF; 

(iii) "Scheme Property'' means assets of the Scheme; 

(b) by clauses 2.1 and 2.2, the RE is trustee of the Scheme and holds the property of 
the Scheme on trust for members of the Scheme; 

(c) by clause 2.3, the RE has appointed The Trust Company (PTAL) Limited ACN 
008 412 913 (formerly Permanent Trustee Australia Limited) ("PTAL") as agent 
to hold the Scheme Property on behalf of the RE; 

(d) by clause 3.1, the beneficial interest in the Scheme Property is divided into Units 
and, unless the terms of issue of a Unit or a Class otherwise provide, all Units will 
carry all rights, and be subject to all the obligations of Members under the 
Constitution; · 

(e) by clause 3.2, different Classes (and sub Classes) with such rights and obligations 
as determined by the RE from time to time may be created and issued by the RE 
at its complete discretion and, ifthe RE determines in relation to particular Units, 
the terms of issue of those Units may eliminate, reduce or enhance any of the 
rights or obligations which would otherwise be carried by such Units. 

14. PT AL was at all material times the custodian of the assets of the FMIF, pursuant to the 
terms of a Custody Agreement between PTAL and LMIM dated 4 February 1999 (as 
amended from time to time) ("Custody Agreement"). 

15. At all material times, LMIM was obliged as RE and as trustee of the FMIF: 

(a) to act in the best interests of the members and, if there is a conflict between the 
members' interests and its own interests, give priority to the members' interests; 

(b) to treat the members who hold interests of the same class equally and members 
who hold interests of different classes fairly; 

Page4 of14 
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( c) to ensure that all payments out of the property of the FMIF are made in 

accordance with its Constitution and the Act. 

Particulars 

(i) LMIM was so obliged pursuant to section 601FC(l)(c), (d) and (k) of the 
Act, and pursuant to the general law of trusts. 

Obligations of the RE of the FMIF upon the winding up of the FMIF 

16. By section 601NE of the Act, and in the premises of paragraph 2 above, LMIM as RE 

of the FMIF is obliged to ensure that the FMIF is would up in accordance with the 
Constitution and the Orders. 

17. At all material times, the Constitution relevantly provided by clause 16. 7 to the effect 

that, "[ s ]ubj ect to the provisions of this clause 16 upon winding up of the Scheme the 

RE must: 

(a) realise the assets of the Scheme Property; 

(b) pay all liabilities of the RE in its capacity as Trustee of the Scheme including, but 

not limited to, liabilities owed to any Member who is a creditor of the Scheme 

except where such liability is a Unit Holder Liability; 

(c) subject to any special right or restrictions attached to any Unit, distribute the net 

proceeds of realisation among the Members in the same proportion specified in 
Clause 12.4; ... " 

Particulars. 

(i) At all material times, the above terms were contained in the Replacement 

Constitution of the FMIF dated 10 April 2008. 

18. Further, the Constitution also included the following terms expressly by reference, or 

by necessary implication: 

(a) that the administration of the FMIF, including its winding up, is to be carried out 

pursuant to the principles of the law of trusts, except where those principles are 

inconsistent with the provisions of the Act concerning the obligations of an RE of 

a managed investment fund or the express terms of the Constitution; 

(b) that LMIM, by reference to those principles, may not assert any beneficial interest 

in the property of the FMIF as a holder of Class B Units in the FMIF until it has 

satisfied its obligation as RE and trustee of the FMIF to make good to the FMIF 

any breaches of trust for which it is responsible; 

( c) that, by reference to those principles, and in relation to any Unitholder who is 

liable to the FMIF: 

(i) that Unitholder cannot share in the FMIF without first contributing to the 

FMIF by satisfying its liability to the FMIF; and 

Page 5 of14 
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(ii) that Unitholder's obligation to contribute to the FMIF is treated as being in 
satisfaction of its right to share in the income or assets of the FMIF to the 
extent of the Unitholder's obligation; 

( d) that, by reference to those principles, where LMIM as RE of the FMIF has made 
an overpayment or wrong payment to any Unitholder, LMIM is entitled to recoup 
any such overpayment or wrong payment from any capital or income remaining 
in, or coming into LMIM's hands, to which the overpaid or wrongly paid 
Unitholder would otherwise be entitled. 

Particulars 

(i) The pleaded terms are incorporated into the Constitution expressly by the 
recognition in clause 2 of the Constitution that LMIM was the trustee of the 
FMIF for the members of the FMIF. 

(ii) In the alternative, the pleaded terms are to be implied in fact as being clear, 
obvious (in light of the law of trusts), reasonable and equitable, necessary to 
give business efficacy to the Constitution, and not inconsistent with any 
express term of the Constitution. 

19. Further and in the alternative the obligations and restrictions on LMIM referred to in 
sub-paragraphs (a) to (d) of paragraph 18 were imposed on LMIM in Equity. 

20. As at 16 November 2012 when Trilogy became the RE of the WFMIF, the rights of 
Trilogy as RE of the WFMIF and in that capacity as a Class B unitholder in the FMIF 
were thereafter qualified and limited by reference to the principles referred to in 
paragraphs 18 and 19 above, insofar as they had applied to LMIM immediately before 
it ceased to be the RE of the WFMIF. 

Unit holdings 

21. At all material times, there were three different classes of issued Units in the FMIF, as 
follows: 

(a) Class A units, which were issued to ordinary unitholders of the FMIF; 

(b) Class B units, all of which were issued to LMIM, apart from those held by 
Trilogy after 16 November 2012 as RE for the WFMIF; 

( c) Class C units, which were issued to unitholders of the FMIF who had invested in 
foreign currencies. 

22. LMIM held each of its Class B units in the FMIF on behalf of one of the CP AIF, the 
ICPAIF or, before it was replaced by Trilogy as RE of the WFMIF, the WFMIF. 

23. On and after 16 November 2012, Trilogy held all of its Class B units in the FMIF on 
behalf of the WFMIF. 

Page6 of14 
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Redemptions 

24. Pursuant to s.601KA of the Act, the Constitution of the FMIF was entitled to make 

provision for members to withdraw from the FMIF: 

(a) while the FMIF is liquid,_ as defined in s.601GA(4) of the Act; or 

(b) while the FMIF is not liquid, but only in accordance with the provisions of Part 
5C.6 of the Act. 

25. Pursuant to s.601KA(3) of the Act, the RE was not permitted to allow a member to 
withdraw from the FMIF: 

(a) if the FMIF is liquid- otherwise than in accordance with the Constitution; or 

(b) if the FMIF is not liquid - otheiwise than in accordance with the Constitution and 
ss.601KB to 601KE of the Act. 

26. Pursuant to s.601KA(4) of the Act, the FMIF was liquid ifliquid assets account for at 
least 80% of the value of the property of the FMIF. 

Particulars. 

(a) Pursuant to s.601KA(5) of the Act, the following were liquid assets unless it is 
proved that LMIM as RE of the FMIF cannot reasonably expect to realise them 
within the period specified in the Constitution for satisfying withdrawal requests 
while the FMIF is liquid: 

(i) money in an account or on deposit with a bank; 

(ii) bank accepted bills; 

(iii) marketable securities (as defined in section 9); 

(iv) property of a prescribed kind. 

(b) Pursuant to s.601KA(6) of the Act, any other property was a liquid asset if LMIM 
as RE of the FMIF reasonably expected that the property can be realised for its 

market value within the period specified in the Constitution for satisfying 
withdrawal requests while the FMIF is liquid. 

27. The Constitution made no provision for members to withdraw from the FMIF while the 
FMIF was not liquid in accordance with the provisions of Part 5C.6 of the Act. 

28. The Constitution made provision for members to withdraw from the FMIF while the 
FMIF was liquid in terms to the following effect: 

(a) by clause 7.1, while the Scheme was liquid as defined in s.601KA(4) of the Act, 

any Member may request that some or all of their Units be redeemed by giving 

the RE a Withdrawal Notice by the start of or within the relevant Withdrawal 
Notice Period (as required by the relevant definition of Withdrawal Notice); 

Page 7 of14 
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(b) by clause 7 .2( a), the RE must, subject to clause 7.2(b ), redeem Units the subject 
of a request made by any Member under clause 7 .1 out of the Scheme Property 
for the Withdrawal Price (being the_ Net Fund Value divided by the total number. 
of Units issued) within 365 days or 180 days (as provided therein), or within a 
shorter period in its absolute discretion (the "Withdrawal Offer"); 

( c) by clause 7 .2(b ), the RE may suspend the Withdrawal Offer as detailed in clause 
7.2(a) for such periods as it determines where: 

(i) the Scheme's cash reserves fall and remain below five per cent for ten 
consecutive days; or 

(ii) if in any period of 90 days, the RE receives valid net Withdrawal Notices 
equal to 10 per cent or more of the Scheme's issued Units and, during the 
period of 10 consecutive days falling within the 90 day period, the 
Scheme's cash reserves are less than ten per cent of the total assets; or 

(iii) it is not satisfied that sufficient cash reserves are available to pay the 
Withdrawal Price on the appropriate date and to pay all actual and 
contingent liabilities of the Scheme; or 

(iv) any other event or circumstance arises which the RE considers in its 
absolute discretion may be detrimental to the interests of the Members of 
the Scheme; 

( d) by clause 7 .3(b ), a Unit is cancelled when the Member holding the Unit is paid 
the Withdrawal Price by the RE. 

29. At all material times from 14 April 2009, LMIM as RE of the FMIF was the recipient 
ofrelieffrom ASIC under s.601QA(l) of the Act ("ASIC Relief') by which it was: 

(a) exempted from s.601FC(l)(d) of the Act in relation to allowing a member of the 
FMIF to withdraw in accordance with s.601KEA of the Act as inserted by the 
ASIC Relief; 

(b) conferred (by s.601.KEA thereby inserted) with the power to allow a member to 
withdraw from the FMIF in accordance with the Constitution as inserted by the 
ASIC Reliefifthat member was experiencing circumstances of hardship as 
defined by the ASIC Relief, which included the power to allow LMIM to 
withdraw in accordance with the Constitution insofar as a member o:f one of the 
Feeder Funds was experiencing circumstances of hardship as so defined, subject 
to the limits defined by the ASIC Relief; 

(c) exempted from s.601FC(3) of the Act to the extent of the power thereby 
conferred. 

Particulars 

The ASIC Relief was granted by the following instruments: 

(i) ASIC Instrument 09-00278 dated 14 April 2009; and 

Page8 of14 
BNEDOCS 18631230 _I.doc 

666 



( 

(ii) ASIC Instrument 09-00963 dated 11 November 2009. 

30. From time to time after 14 April 2009, LMIM as RE of the FMIF permitted certain 

redemptions in accordance with the ASIC Relief (hereinafter referred to as "Genuine 
Hardship Redemptions"). 

31. On or about 11 May 2009, LMIM as RE of the FMIF suspended the Withdrawal Offer 

under clause 7.2(b) of the Constitution, purportedly with the exception of those 

approved under hardship provisions, and of those requested by itself as a Class B 

unitholder for distributions to investors in the Feeder Funds or for the expenses of the 
Feeder Funds, as the cash flow of the FMIF allowed. 

Particulars 

(a) LMIM stated in its Second Supplementary Product Disclosure Statement dated 

3 March 2009 that" ... payment of investor withdrawals is likely to take 365 days. 

The Manager may also suspend withdrawals for such periods as it determines". 

(b) LMIM stated in its Third Supplementary Product Disclosure Statement dated 

30 October 2009 that "In order to protect all investments, the Manager has, as it 

determines, suspended withdrawals, with the exception of those approved under 

hardship provisions and feeder fund payments for investor distributions and fa.nd 

expenses, as the cash flow allows". 

32. In the premises, the suspension of the Withdrawal Offer subject to the exceptions 

referred to in paragraph 31 above was not authorised by the Constitution. 

33. At no time after 11 May 2009, did LMIM as RE of the FMIF: 

(a) lift the suspension referred to in paragraph 31 above; or 

(b) re-instate the Withdrawal Offer. 

34. Despite the suspension of the Withdrawal Offer between 11 May 2009 and 31 January 

2013: 

(a) LMIM as a Class B unitholder made requests to redeem Class B units, which 

were not Genuine Hardship Redemptions; 

(b) LMIM as RE of the FMIF granted such requests, and in satisfaction thereof: 

(i) caused to be paid amounts from the assets of the FMIF; or 

(ii) recognised a payment of an amount or payments of amounts from the assets 

of the FMIF which it had previously caused to be paid for the benefit of a 

Feeder Fund; 

Particulars of (i) and (ii) 

(1) the amounts paid or recognised by LMIM in respect of the 

redemptions of the Class B units equalled the value of the units the 
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subject of that request, calculated as the Net Fund Value divided by 
the total number of units issued in the FMIF at that time, multiplied 
by the number of units the subject of the request; 

(2) the amounts were paid to various entities at the direction of LMIM as 
a Class B unit holder; 

(3) LMIM as RE of the FMIF satisfied requests in respect of 
45,240,212.36 units held by LMIM as RE of the CPAIF for an 
aggregate value of $42,510,704.06; 

(4) LMIM as RE of the FMIF satisfied requests in respect of 
11,271,272.09 units held by LMIM as RE of the WFMIF for an 
aggregate value of $9,796,090.76, the latest of which was satisfied on 
15 November 2012; 

( 5) LMIM as RE of the FMIF satisfied requests in respect of 
5,335,882.97 units held by LMIM as RE of the ICPAIF for an 
aggregate value of $5,069,118.30; 

(6) The amounts referred to in sub-paragraphs (2) to (5) hereof include 
amounts which were reported by LMIM to ASIC as Genuine 
Hardship Redemptions in respect of the CPAIF of$1,927,595, in 
respect of the WFMIF of$364,000 and in respect of the ICPAIF of 
$25,000; 

(7) The amount referred to in sub-paragraphs (3) hereof includes amounts 
which had previously been paid by LMIM as trustee of the MPF at its 
direction as RE of the CP AIF, and were recognised as being in 
satisfaction of withdrawal requests in an aggregate amount of 
approximately $12,191,153.59 across the financial years ended 
30 June 2010 and 30 June 2011; 

(8) The amount referred to in sub-paragraphs (4) hereof includes amounts 
which had previously been paid by LMIM as trustee of the MPF at its 
direction as RE of the WFMIF, and were recognised as being in 
satisfaction of withdrawal requests in an aggregate amount of 
$67,295.91 across the financial year ended 30 June 2011; 

(9) The amount referred to in sub-paragraphs (5) hereof includes amounts 
which had previously been paid by LMIM as trustee of the MPF at its 
direction as RE of the ICPAIF, and were recognised as being in 
satisfaction of withdrawal requests in an aggregate amount of 
$677,439.07 across the financial year ended 30 June 2011. 

( c) LMIM then purported to cancel Class B units to the extent of each such request. 
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Breach 

35. As at 11 May 2009 and thereafter until it was wound up, around 94% or more of the 
value of the property of the FMIF comprised its loans and receivables. 

Particulars 

(a) The audited accounts for the year ending 30 June 2008, record that at least around 
96% of the value of the property of the FMIF comprised its loans and receivables. 

(b) The audited accounts for the year ending 30 June 2009, record that at least around 
96% of the value of the property of the FMIF comprised its loans and receivables. 

(c) The audited accounts for the year ending 30 June 2010, record that at least around 
98% of the value of the property of the FMIF comprised its loans and receivables. 

(d) The audited accounts for the year ending 30 June 2011, record that at least around 
94% of the value of the property of the FMIF comprised its loans and receivables. 

(e) The audited accounts for the year ending 30 June 2012, record that at least around 
97% of the value of the property of the FMIF comprised its loans and receivables. 

36. As at 11 May 2009 and at all material times thereafter, LMIM as RE of the FMIF did 
not have any reasonable basis on which to expect :that the loans and receivables of the 
FMIF could be realised for their market value within 3 65 days. 

37. In the premises of paragraphs 35 and 36 above, on and from at least 11May2009 the 
FMIF was not liquid within the meaning of s.601KA(4) of the Act. 

38. In the premises, by approving the withdrawal requests and making or causing to be 
made the payments referred to in paragraph 34 above while the FMIF was not liquid 
and while the Withdrawal Offer was suspended, LMIM: 

(a) made payments out of the property of the FMIF which were not authorised by the 
Constitution or the Act, in that: 

(i) it approved withdrawal requests from itself of Class B units which were not 
Genuine Hardship Redemptions, while the FMIF was not liquid; 

(ii) in the alternative, if the FMIF was liquid at the time any such request was 
approved, it approved that request without authority to do so under the 
Constitution; 

(b) gave priority to its own interests as a holder of Class B units in the FMIF over the 
interests of the members of the FMIF as a whole; 

(c) preferred the interests of the members of the Feeder Funds over the interests of 
the members of the FMIF; 

( d) failed to treat members who hold interests of different .classes, namely Class A 
and Class B units, fairly; and 

( e) failed to act in the best interests of the members of the FMIF as a whole. 
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39. In the premises, LMIM as RE of the FMIF breached the terms of its trust, and the 

obligations set out in paragraphs 15 and 25 above. 

40. In the premises, the FMIF suffered loss or damage by reason of LMIM' s breaches and 

contraventions referred to in paragraph 39 above. 

Particulars 

The FMIF suffered loss or damage in the following amounts: 

(a) $40,583,109.06 referable to redemptions of Class B units held as RE of the 
CPAIF, plus interest; 

(b) $9,432,090.76 referable to redemptions of Class B units held as RE of the 
WFMIF, plus interest; 

(c) $5,044,118.30 referable to redemptions of Class B units held as RE of the 
ICPAIF, plus interest. 

41. In the premises, LMIM is liable to compensate the FMIF to the extent of the loss or 
damage referred to in paragraph 40 above. 

Particulars 

(a) LMIM is liable as pleaded both in equity, and pursuant to section 13 l 7H of the 
Act. . 

42. Further and in the alternative, LMIM's rights as a Class B unitholder in the FMIF are 
qualified and limited according to the principles referred to in paragraph 18(a) to (d) 
above to the extent of its liabilities referred to in paragraphs 40 and 41 above, 
alternatively so far as they concern the CPAIF and the ICPAIF. 

43. 

44. 

As at and from 16 November 2012 when Trilogy became the RE of the WFMIF, 
Trilogy's rights as a Class B unitholder in the FMIF were and remain qualified and 
limited according to the principles referred to in paragraphs 18 to 20 above to the extent 

of the liabilities referred to in paragraphs 40 and 41 above, alternatively so far as they 

concern the WFMIF. 

Further and in the alternative, in the premises, each cancellation of Class B units 
referred to in paragraph 34(c) of this Statement of Claim is void ab initio. 

Indemnity against the assets of the Feeder Funds 

45. The Constitution of each Feeder Fund conferred on LMIM as RE thereof a right to be 

indemnified from the assets of that fund on a full indemnity basis, in respect of a matter 
unless, in respect of that matter, it had acted negligently, fraudulently or in breach of 

trust, in that capacity. 
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Particulars 

(a) Clause 18.3 of the Constitution of the CPAIF, clause 19.l(c) of the Constitution 
of the WFMIF, and clause 18.3 of the Constitution of the ICPAIF. 

46. In acting as pleaded in paragraph 34 above, and in respect of each request for 

withdrawal of Class B units from the FMIF, LMIM: 

(a) was acting both as the RE of the FMIF and as the RE of a Feeder Fund; 

(b) conferred a benefit on the Feeder Fund in question; 

(c) acted in the proper performance of its duties to the Feeder Fund in question; 

(d) became entitled to an indemnity out of the assets of the Feeder Fund in question 
in respect of its liability for the loss to the FMIF pleaded in paragraphs 40 and 41 
above, insofar as that loss relates to each such request; and -

(e) became entitled to a lien or charge over the assets of the Feeder Fund in question 
to secure and to the extent of that indemnity. 

47. Further and in the alternative to paragraphs 42 and 43 above, LMIM as RE of the FMIF 
is entitled to exercise or be subrogated to LMIM's right to the indemnity referred to in 
paragraph 46( d) above, or to enforce the lien or charge referred to in paragraph 46( e) 
above. 

The plaintiff claims the following relief: 

1. A declaration that the Plaintiff is entitled to withhold from distributions or payments 
otherwise payable to the Defendants as Class B unitholders in the LM First Mortgage 

Income Fund ARSN 089 343 288 (formerly the LM Mortgage Income Fund) (FMIF) 
the sum of $55,059,318.12 plus interest. 

2. In the alternative to paragraph 1, declarations that the Plaintiff: 

(a) is entitled to withhold from distributions or payments otherwise payable to the 
First Defendant as a Class B unitholder in FMIF _the sum of$40,583,109.06, plus 
interest; 

(b) is entitled to withhold from distributions or payments otherwise payable to the 
Second Defendant as a Class B unitholder in the FMIF the sum of $9,432,090.76, 

plus interest; and 

( c) is entitled to withhold from distributions or payments otherwise payable to the 
Third Defendant as a Class B unitholder in the FMIF the sum of $5,044,118.30, 

plus interest. 

3. Further and in the alternative, declarations that: 

(a) LMIM is liable to compensate the FMIF for loss and damage in the amount of 

$55,059,318.12 plus interest; and 
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(b) the Plaintiff is entitled to exercise or be subrogated to LMIM' s right to an 
indemnity from the assets ofeach of the Feeder Funds in satisfaction oftbat 
liability, in the following proportions: 

(i) from the assets oftbe CPAIF, $40,583,109.06 plus interest; 

(ii) from the assets oftbe WFMIF, $9,432,090.76 plus interest; and 

(iii) from the assets of the ICPAIF, $5,044,118.30 plus interest. 

4. A declaration that each cancellation of Class B units referred to in paragraph 34(c) of 
this Statement of Claim is void ab initio. 

5. Interest. 

6. Costs. 

7. Such further or other order as this Honourable Court sees fit. 

Signed: 

Description: Solicitor for the plaintiff 

This pleading was settled by Mr Derrington of Queens Counsel with Mr Ananian-Cooper of 
Counsel. 

NOTICE AS TO DEFENCE 

Your defence must be attached to your notice of intention to defend. 
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Plaintiffs 

First Defendant 

Second Defendant 

"DW-64" 

SUPREME COURT OF QUEENSLAND 

REGISTRY Brisbane 
NUMBER 8032/14 

KORDAMENTHA PTY LTD (ACN 100 169 391) 
AND CALIBRE CAPITAL PTY LTD (ACN 108 
318 98S) IN THEIR ITS CAPACITY AS 
TRUSTEES OF THE LM MANAGED 
PERFORMANCE FUND 

AND .. 

LM INVESTMENT MANAGEMENT LIMITED 
(RECEIVERS AND MANAGERS APPOINTED) 
(IN LIQUIDATION) (ACN 077 208 461) 

DAVID WHYTE IN ms CAPACITY AS COURT 
APPOINTED RECEIVER OF THE PROPERTY 
OF THE LM FIRST MORTGAGE INCOME 

FUND 

This claim in this proceeding is made in reliance on the following facts: 

1. The plaintiffs: 

(a) SN 001t-iptteies is a company duly incorporated according to law; 

(b) are ~ capable of suing in theif its corporate names; arid 

THIRD FURTHER AMENDED STATEMENT OF MINTER ELLISON 
CLAIM Waterfront Place 
Filed on behalf of the Plaintiffs 1 Eagle Street 

BRISBANE QLD 4000 
DX 102 BRISBANE 
Telephone (07) 3119 6000 
Facsimile (07) 3119 1000 

Form 16 Rules 22 and 146 Reference MJV 40-7747729 
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(c) in the premises pleaded in paragraphs 4 to 10 below, have has been the 

trustees of a trust named the LM Managed Performance Fund since 12 

April 2013. 

2. The first defendant: 

(a) is a company duly incorporated according to law; 

(b) is capable of being sued in its corporate name; 

(c) since at least 1999, has carried on business as a professional trustee for 

reward, in which capacity it created and managed investment schemes; 

(d) in the premises pleaded in paragraphs 4 to 10 below, was the trustee of the 

MPF from in or about December 2001until12 April 2013; and 

(e) in the premises pleaded in paragraphs 11 and 12 below, has been the 

responsible entity of a registered managed investment scheme named the 

LM First Mortgage Income Fund ("the FMIF") since 28 September 1999. 

(f) in the premises pleaded in paragraphs 14 and 16 below, has been the 

responsible entity of a registered managed investment scheme named the 

LM Australian Income Fund - Currency Protected ("the AIFCP") since 

14 October 2008. 

2A The second defendant ("Receiver"): 

(a) is a partner ofBDO Business Recovery & Insolvency (Qld) Pty Ltd; 

(b) on 21 August 2013, was appointed by order of the Supreme Court of 

Queensland as the receiver of the property of the FMIF. 

2B The Receiver controls cash at bank belonging to the first defendant ATF the 

FMIF in the amount of at least $58.7 million (plus future accretions) ("Fund"). 

2C The FMIF has !illl'FEmimately 4,SQQ ianithehlers ("F-1\UF lJnithohlers"). 
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3. In this pleading: 

(a) the first defendant, when acting in its capacity as the trustee of the MPF, is 

referred to as "the first defendant A TF the MPF"; 

(b) the first defendant, when acting in its capacity as the responsible entity of 

the FMIF, is referred to as "the first defendant ATF theFMIF"; 

(c) the first defendant, when acting in its capacity as the responsible entity of 

the AIFCP, is referred to as "the first defendant ATF the AIFCP." 

The LM Managed Performance Fund 

4. By a trust deed dated December 2001 ("the First Trust Deed"), the first 

defendant: 

(a) established a unit trust named The LM Managed Performance Fund ("the 

MPF"); and 

(b) became trustee of the MPF. 

5. By a Deed of Variation dated 11 November 2002 ("the Second Trust Deed"), 

the first defendant A TF the MPF deleted all parts of the First Trust Deed other 

than the parties, and replaced it with the terms set out in the Second Trust Deed 

(Recital B of the Second Trust Deed). 

6. By a Deed of Variation dated 25 November 2009 ("the Third Trust Deed"), 

the first defendant ATF the MPF deleted clauses 1, 2.3, 2.4 and 3 to 27 of the 

Second Trust Deed, and replaced it with the terms set out in the Schedule to the 

Third Trust Deed (clause 1 of the Third Trust Deed). 

7. Relevantly, the following were terms of the First, Second and Third Trust 

Deeds: 

(a) the first defendant was the Manager (clause 1.1 of each Deed); 

(b) the Constitution was the Trust Deed including any Schedule, Annexure or 

Amendments to it (clause 1.1 of each Deed); 

ME_J28236339_6 (\V2007) 

675 



M( 

( 

4 

(c) the Scheme was the trust created by the Deed to be known as the LM 

Managed Performance Fund (clause 1.1 of each Deed); 

(d) the assets of the Scheme were: 

(i) the Scheme Fund (clauses 1.1 of the First and Second Trust Deeds); 

subsequently 

(ii) the Scheme Property (clause 1.1 of the Third Trust Deed); 

(e) the Manager agreed to act as trustee of the Scheme (clause 2.1 of each 

Deed); 

(f) the Manager declared that it held: 

(i) the Scheme Fund (clauses 2.2 of the First and Second Deeds); 

subsequently 

(ii) the Scheme Property (clause 2.2 of the Third Trust Deed); 

on trust for the Members; 

(g) the name of the Scheme was: 

(i) The LM Managed Performance Fund (clause 2.3 of the First Trust 

Deed); subsequently 

(ii) The LM Managed Perfonnance Fund or any other name that the 

Manager may detennine from time to time (clauses 2.3 of the 

Second and Third Trust Deeds); 

(h) the beneficial interest in the Scheme Fund would be divided into Units 

(clause 3.1 of each Deed); 

(i) the Constitution might be modified or repealed or replaced with a new 

Constitution by the Manager if the Manager reasonably considered that 

the change would not adversely affect Members' rights or was deemed 

necessary to conduct the affairs of the Scheme (clauses 24. l of the First 

and Third Trust Deeds; clause 18.1 of the Second Trust Deed); 
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G) the Manager must resign if (being a corporation) it became an externally­

administered body corporate as defined in the C01porations Act 2001 

(clauses 23 .1 (b )(ii) of the First and Third Trust Deeds; clause 17 .1 (b )(ii) 

of the Second Trust Deed). 

8. On or about 19 March 2013, John Richard Park and Ginette Dawn Muller were 

appointed voluntary administrators of the first defendant. 

9. In the premises, pursuant to clause 23.l(b)(ii) of the Third Trust Deed the first 

defendant was required to resign as Manager of the MPF. 

10. By order of this Honourable Court dated 12 April 2013: 

(a) the first defendant was removed as trustee of the MPF; and 

(b) the plaintiffs KordaMentha Pty Ltd (ACN 100 169 391) and Calibre 

Capital Limited (ACN 108 318 985) were appointed trustees of the MPF. 

lOA. On 5 January 2015 Calibre Capital Limited (ACN 108 318 985) resigned as 

trustee of the MPF. 

The LM First Mortgage Income Fund 

11. On or about 28 September 1999 the first defendant established the FMIF. 

12. Since on or about 28 September 1999: 

(a) the FMIF has been, and remains, a registered managed investment 

scheme, pursuant to s.601EB of the C01porations Act 2001 (Cth). 

(b) the first defendant has been, and remains, the Responsible Entity of the 

FMIF; 

(c) the first defendant has held, and continues to hold, the property of the 

FMIF on trust for its members, pursuant to s.601FC of the Corporations 

Act 2001 (Cth). 
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13. Pursuant to the terms of a Custody Agreement dated 4 February 1999 between 

the first defendant and Permanent Trustee Australia Ltd ACN 008 412 913 (later 

re-named The Trust Company (PTAL) Ltd) ("PTAL"): 

(a) PTAL agreed to custodially hold the Portfolio and Title Documents as 

agent for the first defendant in relation to (inter alia) the FMIF (clause 2.1 

and Schedule 2); 

(b) the first defendant was responsible for taking all decisions in relation to 

the Portfolio and, subject to the Custody Agreement, PT AL was required 

to act on the first defendant's Instructions in relation to any assets of the 

Portfolio (clause 4.1); 

(c) the plaintiffs will rely upon the full terms of the Custody Agreement at the 

hearing of this proceeding. 

LM Australian Income Fund - Currency Protected 

14. On or about 14 October 2008 the first defendant established the AIFCP. 

15. The first defendant commenced operating the AIFCP on or about 25 November 

2008. 

16. Since on or about 14 October 2008, or alternatively 25 November 2008: 

(a) the AIFCP has been, and remains, a registered managed investment 

scheme, pursuant to s.601EB of the Corporations Act 2001 (Cth). 

(b) the first defendant has been, and remains, the Responsible Entity of the 

AIFCP; 

( c) the first defendant has held, and continues to hold, the property of the 

AIFCP on trust for its members, pursuant to s.601FC of the Corporations 

Act 2001 (Cth). 
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Duties owed by the first defendant A TF the MPF 

17. At all material times the first defendant ATF the MPF owed a fiduciary duty to 

the beneficiaries of the MPF not to place itself in a position of conflict of 

interest or duty. 

18. At all material times the first defendant ATF the MPF owed a duty in equity to 

the beneficiaries of the MPF to exercise the same care that an ordinary, prudent 

person of business would exercise in the conduct of that business were it his or 

her own. 

19. At all material times the first defendant A TF the MPF owed duties to the 

beneficiaries of the MPF: 

(a) pursuant to s.22 of the Trusts Act 1973 (Qld) ("the Trusts Act"), to 

exercise the care, diligence and skill a prudent person engaged in that 

profession, business or employment would exercise in managing the 

affairs of other persons, when exercising a power of investment; and 

(b) pursuant to s.24 of the Trusts Act, to take into account, inter alia, the 

following matters, when exercising a power of investment: 

(i) the risk of capital or income loss or depreciation (s.24(e)); 

(ii) the likely income return and the timing of income return (s.24(g)); 

(iii) the length of the term of the proposed investment (s.24(h)); 

(iv) the liquidity and marketability of the proposed investment during, 

and at the end of, the term of the proposed investment (s.24G)); and 

(v) the cost (including commissions, fees, charges and duties payable) 

of making the proposed investment (s.24(n)). 

The FMIF's first loan to KPG 13th Beach Stage 1 Pty Ltd 

20. On or about 26 November 2003: 

(a) the first defendant ATF the FMIF; 
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(b) KPG 13th Beach Stage 1 Pty Ltd ACN 105 265 923 ("KPG") as 

Borrower; and 

( c) PT AL as Lender/Custodian; 

entered into a Loan Agreement ("the First KPG Loan"). 

21. Relevantly, the following were terms of the First KPG Loan: 

(a) the Lender (as Custodian for the Responsible Entity) had, at the 

Borrower's request, agreed to lend and advance to the Borrower the Loan 

Amount on the conditions, among others, that the Borrower execute the 

Agreement (page 2); 

(b) the Loan Amount was $5,933,000.00 (item 4, schedule); 

(c) the date for repayment was 28 May 2005, being 18 months from the date 

of the advance (item 5, schedule); 

( d) the following securities were taken as security for the performance of 

KPG's obligations under the First KPG Loan (item 9, schedule): 

(i) registered mortgage AC626247K from KPG to PTAL over property 

situated at S 10 and S 11 at 13th Beach Golf Links Estate, Barwon 

Heads in the State of Victoria, more particularly described as all that 

land contained in lot S 10 and lot S 11 in plan of subdivision 

( 443550R, Certificates of Title volume 10686 folio 369 and volume 

10686 folio 370 ("Lots SlO and Sll"); 

(ii) a Deed of Guarantee and Indemnity given by David Robert Kirkham 

("Kirkham"), Tristaleigh Pty Ltd ACN 086 855 898 

("Tristaleigh"), Jamieson Woods Pty Ltd ACN 088 725 642 

("Jamieson Woods") and Turnstile Pty Ltd ACN 059 943 887 

("Turnstile") to PTAL (as Lender); 

(iii) a fixed and floating charge given by KPG as Mortgagor to PTAL as 

Mortgagee, registered with the Australian Securities and Investment 

Commission ("ASIC") as registered charge 1003923; 
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(iv) a fixed and floating charge given by Tristaleigh as Mortgagor to 

PT AL as Mortgagee, registered with ASIC as registered charge 

1003927; 

(v) a fixed and floating charge given by Jamieson Woods as Mortgagor 

to PTAL as Mortgagee, registered with ASIC as registered charge 

1003926; 

(vi) a fixed and floating charge given by Turnstile as Mortgagor to 

PT AL as Mortgagee, registered with ASIC as registered charge 

1003924; 

(e) the Facility to Security Ratio was defined as the maximum acceptable 

ratio between the Money Secured and the Principal Security (clause 1.1 ); 

(f) the Money Secured was defined to include: 

(i) the Loan Amount; 

(ii) all moneys deemed to be principal in arrears; and 

(iii) all money now or hereafter owing or payable to the Lender by the 

Borrower; and 

(iv) all advances and further advances that may be given by the Lender 

to, for, on account of or at the expressed or implied request of the 

Borrower; 

(clause 1.1 ); 

(g) Lots S 10 and S 11 were the Principal Security (item 10, schedule); 

(h) the Facility to Security Ratio was 66.67% from time to time, at the 

discretion of the Lender (item 13, schedule); 

(i) if at any time the Lender determined that the Facility to Security Ratio had 

been exceeded, the Lender had power to require the Borrower to provide 

additional security (clause 5.4). 
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Variation of the First KPG Loan 

22. On a date which the plaintiff is unable to particularise, but which occurred in or 

about 2004: 

(a) the first defendant ATF the FMIF(i:a its eapaeity as Resp€rns~le E:atity ef 

the FMif); 

(b) KPG as the Borrower; 

( c) PTAL as Lender/Custodian; and 

( d) Kirkham, Tristaleigh, Jamieson Woods and Turnstile as the Guarantor; 

entered into a Deed of Variation of the First KPG Loan ("the Deed of 

Variation of the First Loan"). 

23. Relevantly, the following were terms of the Deed of Variation: 

(a) the variation to the Principal Security contained in the Deed would be 

"effective as and from the day of 200 " (item 6, 

schedule); 

(b) the Principal Security was defined as the First KPG Loan (item 4, 

Schedule); 

(c) the First KPG Loan was varied so that the Loan Amount was increased to 

(_ $7,108,000.00 (item 6, Schedule); 

(d) the Guarantor consented to the variation of the Principal Security as 

provided by the Deed of Variation (clause 5). 

The Second KPG Loan 

24. On or about 3 March 2004: 

(a) the first defendant ATF the FMIF; 

(b) KPG as Borrower; and 
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(c) PTAL as Lender/Custodian; 

entered into a further Loan Agreement ("the Second KPG Loan"). 

25. Relevantly, the following were terms of the Second KPG Loan: 

(a) the Lender (as Custodian for the Responsible Entity) had, at the 

Borrower's request, agreed to lend and advance to the Borrower the Loan 

Amount on the conditions, among others, that the Borrower execute the 

Agreement (page 2); 

(b) the Loan Amount was $2,415,000.00 (item 4, schedule); 

(c) the date for repayment was 12 September 2005, being 18 months from the 

date of the advance (item 5, schedule); 

(d) the following securities were taken as security for the perfonnance of 

KPG's obligations under the Second KPG Loan (item 9, schedule): 

(i) registered mortgage AC754113R from KPG to PTAL over property 

situated at Lot S12 at 13th Beach Golf Links Estate, Barwon Heads 

in the State of Victoria, more particularly described as all that land 

contained in lot S12 in plan of subdivision 443550R, Certificate of 

Title volume 10686 folio 371 ("Lot S12"); 

(ii) a Deed of Guarantee and Indemnity given by Kirkham, Tristaleigh, 

Jamieson Woods and Turnstile to PTAL (as Lender); 

(iii) a fixed and floating charge given by KPG as Mortgagor to PT AL as 

Mortgagee, registered with the Australian Securities and Investment 

Commission ("ASIC") as registered charge 1003923; 

(iv) a fixed and floating charge given by Tristaleigh as Mortgagor to 

PTAL as Mortgagee, registered with ASIC as registered charge 

1003927; 
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(v) a fixed and floating charge given by Jamieson Woods as Mortgagor 

to PTAL as Mortgagee, registered with ASIC as registered charge 

1003926; 

(vi) a fixed and floating charge given by Turnstile as Mortgagor to 

PTAL as Mortgagee, registered with ASIC as registered charge 

1003924; 

(e) the Facility to Security Ratio was defined as the maximum acceptable 

ratio between the Money Secured and the Principal Security (clause 1.1 ); 

(f) the Money Secured was defined to include: 

(i) the Loan Amount; 

(ii) all moneys deemed to be principal in arrears; and 

(iii) all money now or hereafter owing or payable to the Lender by the 

Borrower; and 

(iv) all advances and further advances that may be given by the Lender, 

to, for, on account of or at the expressed or implied request of the 

Borrower; 

(clause 1.1 ); 

(g) Lot S12 was the Principal Security (item 10, schedule); 

(h) the Facility to Security Ratio was up to 66.67% from time to time, at the 

discretion of the Lender (item 13, schedule); 

(i) if at any time the Lender determined that the Facility to Security Ratio had 

been exceeded, the Lender had power to require the Borrower to provide 

additional security (clause 5.4). 

Variation of the Second KPG Loan 

26. On a date which the plaintiff is unable to particularise, but which occurred in or 

about2004: 
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(a) the first defendant A TF the FMIF Eil'i its @!iJHi@ity as R@sp€n1swl@ ~ntity sf 

th@FMIF); 

(b) KPG as the Borrower; 

( c) PT AL as Lender/Custodian; and 

( d) Kirkham, Tristaleigh, Jamieson Woods and Turnstile as the Guarantor; 

entered into a Deed of Variation of the Second KPG Loan ("the Deed of 

Variation of the Second Loan"). 

27. Relevantly, the following were terms of the Deed of Variation of the Second 

( Loan: 

(_ 

(a) the variation to the Principal Security contained in the Deed would be 

"effective as and from the day of 200 " (item 6, 

schedule); 

(b) the Principal Security was defined as the Second KPG Loan (item 4, 

Schedule); 

(c) the Second KPG Loan was varied so that the Loan Amount was increased 

to $2,892,000.00 (item 6, Schedule); 

(d) the Guarantor consented to the variation of the Principal Security as 

provided by the Deed of Variation (clause 5). 

The Priority Deed 

28. On or about 30 May 2005 the following parties entered into a Priority Deed: 

(a) PTAL as the First Mortgagee; 

(b) the first defendant ATF the FMIFas th@ R@SJ!l€H1silll@ :&:mity wr th@ FMIF; 

( c) KPG as the Mortgagor; 

(d) Kathleen Monica Murphy and others as the Second Mortgagee; 
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( e) Kathleen Monica Murphy and others as the Third Mortgagee; 

(f) Contract Control Constructions Pty Ltd as the Builder; 

(g) David Robert Kirkham; 

(h) Tristaleigh Pty Ltd; 

(i) Jamieson Woods Pty Ltd; and 

(j) Turnstile Pty Ltd. 

29. The recitals to the Priority Deed state: 

(- A. The First Mortgagee is the custodian for the Responsible Entity; 

(_ 

B. The First Mortgagee has at the request of the Mortgagor made available or 

proposes to make financial accommodation on the First Mortgagee's 

Securities; 

C. The Second Mortgagee has at the request of the Mortgagor made available 

financial accommodation on the Second Mortgagee's Securities; 

D. The Third Mortgagee has at the request of the Mortgagor made available 

financial accommodation on the Third Mortgagee's Securities; 

E. The Builder has been engaged to construct a residential development on the 

Land pursuant to the Construction Contract; 

F. Money owing by the Mortgagor to the Builder pursuant to the Construction 

· Contract is secured by the Builder's Caveat; 

G. The parties have agreed to regulate the priorities between the Securities on 

the terms set out in this Deed. 

30. "Land" was defined as the Parcel l Land and the Parcel 2 Land (clause 1.1(14)); 

further defined as: 

(a) Parcell Land: Lots SlO and Sll (clause 1.1(19)); 
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(b) Parcel 2 Land: Lot S12 (clause 1.1(20)). 

31. The First Mortgagee's Priority was defined as the First Mortgagee's Principal 

Amount plus Interest and Enforcement Expenses (Item 4, Schedule). 

32. The First Mortgagee's Principal Amount was defined as $10,000,000.00 (clause 

1.1(10)); 

33. The First Mortgagee's Securities were defined as the.securities specified in Item 

1 (clause 1.1 (11) ), which included the securities pleaded in paragraphs 21 ( d) 

and 25(d) above; 

34. Clause 3 provided (relevantly): 

(a) that PTAL as First Mortgagee had first priority on the First Mortgagee's 

Securities over the Land, for the amount specified in Item 4 (clause 

3 .1 (1 )), that is, $10, 000,000.00 plus interest and enforcement expenses; 

(b) that PTAL as First Mortgagee had the fourth priority on the First 

Mortgagee's Securities over the Land, for the balance of the money 

thereby secured (clause 3.1(5)). 

Default under the First and Second KPG Loans 

35. In breach of the terms of the First and Second KPG Loans pleaded in paragraphs 

21(c) and 25(c) above, KPG: 

(a) failed to repay the First KPG Loan by 28 May 2005; and 

(b) failed to repay the Second KPG Loan by 12 September 2005. 

36. On 21November2006 KPG changed its name to Early Wood Pty Ltd. 

37. On 28 February 2008 PTAL appointed Blair Alexander Pleash of Hall 

Chadwick managing controller ofKPG, pursuant to registered charge 1003923. 

38. On 14 August 2008 Mr. Pleash, in his capacity as managing controller of KPG, 

obtained a valuation report for the land that was previously Lots S 10, S 11 and 

S12 from Hyi;n~ms Asset Management Pty Ltd ("the Hymans Valuation"). 
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39. Relevantly, the Hymans Valuation stated that: 

(a) the "date of valuation review" was 14 August 2008; 

(b) the "date of desk review" was 14 August 2008; 

(c) the "instructions" were "to undertake a desk basis review of the market 

values on each lot as valued by Fitzroys Pty Ltd dated 6 September 2007 

and having regard to a marketing period of 12-18 months"; 

(d) the valuation dated 6 September 2007 had valued the lots at amounts that 

totalled $8,700,000.00; 

(e) the Hymans Valuation valued the lots at amounts totalling $7,781,000.00; 

(f) Hymans "owe no duty of care to any third party that becomes aware of 

this valuation and, without our knowledge, chooses to act or rely on the 

whole or any part of it"; 

(g) the valuation: 

" .. .is current as at the date of valuation only. The value assessed herein 

may change significantly and unexpectedly over a relatively short period 

(including as a result of general market movements or factors specific to 

the particular property). We do not accept liability for losses arising from 

such subsequent changes in value. Without limiting the generality of the 

above, we do not assume any responsibility or accept any liability in 

circumstances where this valuation is relied upon after the expiration of 

three (3) months from the date of valuation." 

40. At a time which is unknown to the plaintiffs, but which the plaintiffs believe~ 

occurred in 2008: 

(a) the first defendant ATF the FMIF; and/or 

(b) Mr. Pleash in his capacity as managing controller appointed to KPG; 

conducted a sale campaign for Lots SIO, SI I and 812. 
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41. The sale campaign did not result in a sale of Lots SlO, Sl 1 and Sl2. 

Particulars of the sale campaign 

(a) The best particulars the plaintiffs- can provide are that in a document 

entitled "Conflict Record" dated 2 October 2008, which referred to loans 

including the First and Second KPG Loans, the first defendant stated: 

"FMIF has held sale campaigns for the security properties, however no 

sale has eventuated. " 

(b) The plaintiffs- will not be able to provide further particulars of the sale 

campaign until the completion of interlocutory steps in this proceeding. 

Assignment of the First and Second KPG Loans to the MPF 

42. On 28 August 2008: 

(a) PTAL, in its capacity as Custodian of the FMIF, as Assignor; 

(b) the first defendant ATF the FMIF; and 

(c) the first defendant ATF the MPF, as Assignee; 

entered into an Assignment Deed ("the Assignment Deed"). 

43. Relevantly, the following were terms of the Assignment Deed: 

(a) in consideration of the Assignee agreeing to pay the Settlement Sum to the 

Assignor, the Assignor unconditionally, irrevocably and absolutely 

assigned all its right, title and interest in the Securities to the Assignee, 

which was to take effect from the Settlement Date (clause 2.1); 

(b) the Assignee was required to pay the Settlement Sum to the Assignor six 

months from the Settlement Date (clause 2.2); 

(c) "Securities" was defined to include the First KPG Loan, the Deed of 

Variation of the First KPG Loan, the Second KPG Loan, the Deed of 
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Variation of the Second Loan, the Priority Deed and the securities pleaded 

in paragraphs 21(d) and 25(d) above (clause 1.1); 

(d) "Settlement Date" was defined as" 2008 or such other date as is 

agreed by the Parties in writing" (clause 1.1 ); 

(e) "Property" was Lots SlO, Sl 1 and S12 (clause 1.1); 

( f) "Interest Rate" was 10% per annum (clause 1.1 ); 

(g) Clause 4 provided: 

"4. Valuation and Payment of the Settlement Sum 

4.1 Valuation 

(a) The Assignee must commission and pay for an independent 

valuation of the Property addressed to the Assignor by a valuer 

approved by the Assignor (approval not to be unreasonably 

withheld) for the purpose of determining the market value of the 

Property as at the Settlement Date. The valuation must be 

delivered to the Assignor within 90 days of the Settlement Date. 

(b) If the Assignee does not deliver to the Assignor the valuation under 

clause 4.1 (a) the Assignor will obtain a valuation for the purposes 

of determining the market value of the Property as at the 

Settlement Date. The reasonable costs of the valuation must be 

paid by the Assignee to the Assignor at the same time as the 

Settlement Sum is paid. 

4.2 Settlement Sum 

The Settlement Sum shall be the market value as determined by the 

valuation pursuant to clause 4.1. 

4.3 Interest 

Interest shall be payable by the Assignee on the full amount of the 

Settlement Sum, from the Settlement Date until the date that the Settlement 
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Sum is paid in full. Interest shall be calculated daily at the Interest Rate 

and paid at the same time as the Settlement Sum is paid. 

44. On 28 August 2008, the first defendant A TF the FMIF caused: 

(a) registered mortgages AC626247K and AC754113R to be transferred from 

PTAL as Custodian of the FMIF to the first defendant ATF MPF; and 

(b) registered charges 1003923, 1035436 and 1QQ3923 1061658 to be 

assigned from PT AL as Custodian of the FMIF to the first defendant A TF 

MPF. 

Internal approvals for the assignment of the First and Second KPG Loans 

45. On 2 October 2008 Mr. David Monaghan of the first defendant prepared a 

document entitled "Conflict Record" ("the Conflict Record"). 

46. Relevantly, the Conflict Record stated that: 

(a) the First and Second K.PG Loans were in default; 

(b) the FMIF had held a sale campaign for the security properties, but no sale 

had eventuated; 

(c) the security property comprised 20 residential units in a beachside golf 

course complex located approximately one hour from the Melbourne 

(d) 

CBD; 

the responsible entity (in the premises, LMIM A TF the FMIF) had 

obtained an updated valuation for the security property to ascertain an 

appropriate assignment price; 

(e) it was proposed to assign the loans to the MPF for the valuation price, as 

this price represented the likely recovery amount for the loam;; 

(f) as the MPF did not have sufficient cash reserves at that time to pay the 

assignment price, it was proposed that payment of the price be delayed by 

six months, with interest to be paid by the MPF at the rate of 10% per 

annum; 
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(g) . the price was to be secured by a fixed and floating charge over the assets 

of the MPF; 

(h) it was not anticipated that there would be any recovery from the 

guarantors. 

47. On 15 October 2008 Ms. Shelley Chalmers of the first defendant sent an email 

with the subject "FW: for consideration by MIF and MPF CCs - KPG 13th 

Beach" to the following recipients: 

(a) "321 MPF Investment Committee"; 

(b) "801 Credit Committee"; 

(c) Grant Fischer; 

(d) Eghard van der Hoven; 

(e) Ann Mccallum; 

(t) Lisa Darcy; and 

(g) David Monaghan. 

48. The email dated 15 October 2008 had attached to it a document entitled "MPF 

Credit Committee - Synopsis," dated 28 August 2008 ("the Synopsis"). 

49. The Synopsis was headed: "Transaction: Proposed purchase from and short 

term finance from LM First Mortgage Income Fund to acquire residential units 

at Barwon Heads, Victoria. " 

50. Relevantly, the Synopsis stated that: 

(a) the MPF proposed to acquire an existing FMIF loan, which was secured 

over units 152, 158 and 160-177 at Barwon Heads; 

(b) the units were residential holiday letting units, attached to a golf resort, 

and leased on a holiday letting basis; 
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( c) the income fluctuated from month to month depending on the time of 

year, and historically it ranged anywhere between $3,000 and $20,000 per 

month; 

( d) the MPF was relying on a recent valuation conducted for the FMIF by 

Hymans dated 14 August 2008, to verify the property value; 

(e) the MPF wished to enter into a six month sale contract to buy the loan as 

;;t 28 August 2008, on the following finance terms: 

(i) the purchase price was $9,731,662.76, which was the total of the 

FMIF's debt as at 28 August 2008; 

(ii) the MPF had until 28 February 2009 to settle the purchase; 

(iii) until the payment of the settlement amount, the MPF would pay to 

the FMIF 10% interest per annum on the purchase price; 

(iv) from 28 August 2008, the MPF would look after the property and 

pay levies, taxes, insurance etc. as if it were the owner. 

51. On 22 October 2008 Ms. Shelley Chalmers of the first defendant sent a further 

email with the subject "FW: for consideration by MIF and MPF CCs - KPG 

13th Beach" to the recipients listed in paragraph 47 above. 

52. 

53. 

In her email dated 22 October 2008, Ms. Chalmers stated: 

"As a number of committee members will be away please register your vote or 

wish for discussion. " 

In response, on 22 October 2008 and 23 October 2008 the recipients listed in 

paragraph 47 above, together with Ms. Chalmers, responded that they approved 

the transaction. 

Approval of the Assignment by the first defendant's Board of Directors 

54. By a resolution dated 27 October 2008f"Resolution"), the Board of Directors of 

the first defendant A TF the MPF and ATF the FMIF resolved to approve the 

assignment of the First and Second KPG Loans from the FMIF to the MPF. 
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54A. The effect of the Resolution and the Svnopsis was that LMIM ATF the MPF 

and ATF the FMIF. agreed that the amount of$9.731.662.76 would be treated 

as the amount of the Settlement Sum referred to in clause 4 of the Assignment 

Deed. 

54B. Hereafter. a reference to the Settlement Sum is a reference to the amount of 

$9.731.662.76. 

Variations of the Assignment Deed 

55. On 12 December 2008: 

(a) the first defendant ATF the FMIF; 

(b) PT AL as the Assignor; and 

( c) the first defendant ATF the MPF, as Assignee; 

entered into a Deed of Variation of the Assignment Deed ("the First Deed of 

Variation of the Assignment Deed"). 

56. Relevantly, the following were terms of the First Deed of Variation of the 

Assignment Deed: 

(a) clause 2.2 of the Assignment Deed was varied, so that the Assignee was 

required to pay the Settlement Sum to the Assignor on the date falling 12 

months from the Settlement Date (item 2, Schedule); 

(b) the variation to the Assignment Deed contained in the First Deed of 

Variation would be effective as and from the 12th day of December 2008 

(item 2, Schedule). 

57. On 28 August 2009: 

(a) the first defendant ATF the FMIF; 

(b) PT AL as the Assignor; and 

(c) the first defendant ATF the MPF, as Assignee; 
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entered into a Deed of Variation of the Assignment Deed ("the Second Deed of 

Variation of the Assignment Deed"). 

58. Relevantly, the following were terms of the Second Deed of Variation of the 

Assignment Deed: 

(a) the definition of Interest Rate set out in Clause 1.1 of the Assignment Deed 

was varied, to read 7% per annum (item 2, Schedule); 

(b) clause 2.2 of the Assignment Deed was varied and replaced, so that the 

Assignee was required to pay the Settlement Sum to the Assignor on 28 

August 2010 or such earlier date as may be mutually agreed (item 2, 

( Schedule); 

(c) the variation to the Assignment Deed contained in the Second Deed of 

Variation would be effective as and from 28 August 2009. 

59. On 30 November 2010: 

(a) the first defendant ATF the FMIF; 

(b) PT AL as the Assignor; and 

(c) the first defendant ATF the MPF, as Assignee; 

entered into a Deed of Variation of the Assignment Deed ("the Third Deed of 

Variation of the Assignment Deed"). 

60. Relevantly, the following were terms of the Third Deed of Variation of the 

Assignment Deed: 

(a) the definition of Interest Rate set out in clause 1.1 of the Assignment Deed 

was varied, to read 8.5% per annum (item 2, Schedule); 

(b) clause 2.2 of the Assignment Deed was varied and replaced, so that the 

Assignee was required to pay the Settlement Sum to the Assignor on 28 

August 2011 or such earlier date as may be mutually agreed (item 2, 

Schedule); 
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(c) the variation to the Assignment Deed contained in the Second Deed of 

Variation would be effective as and from 28 August 2010 .. · 

60A. Hereafter. the Assignment Deed. the First Deed of Variation of the 

Assignment Deed. the Second Deed of Variation of the Assignment Deed and 

the Third Deed of Variation of the Assignment Deed are collectively referred 

to as the "Deeds". 

Payment of the Settlement Sum under the Assignment Deed 

61. By no later than On or about 30 May 2011 the first defendant ATP the MPF as 

Assignee had paid the Settlement Sum to PTAL (acting as Custodian for the 

first defendant A TF the FMIF) as Assignor or. in the alternative. to LMIM A TF 

the FMIF, pursuant to clause 2.2 of the Assignment Deed (as varied). 

Particulars 

(a) Page 21 of the MPF's Audited Annual Financial Report dated 30 June 

2011 states: 

"On August 2008, it was resolved by the Board of Directors of the 

Responsible Entity, to transfer three mortgage loans to the value of 

$33,513,345 and the related.first mortgage security to the Scheme from a 

related Scheme, LM First Mortgage Income Fund. There is a fixed charge 

over these two specific secured properties plus a floating charge over the 

remaining assets of the Scheme to provide security to the LM First 

Mortgage Income Fund in the event of default by the Scheme. This loan 

between the Scheme and LM First Mortgage Income Fund is interest 

bearing at 7% with the interest being capitalised. On 30 May 2011, this 

receivable was successfully repaid in full by the Scheme"; 

(b) By an ASIC Form 312 dated 6 July 2011 the first defendant as Ch~gor 

notified ASIC that registered charge number 1768753, which was a fixed 

and floating charge in favour of PTAL, had been paid or satisfieclin ·fun 

and had therefore been discharged or released on 6 July 2011; 
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( c) The first defendant ATF the MPF had provided registered charge number 

1768753 to PT AL as security for (relevantly) payment of all moneys that 

the first defendant ATF the MPF owed to PT AL, which included the 

Settlement Sum payable under the Assignment Deed; 

( d) The first defendant maintained an internal account ledger no. 13041 called 

"Receivable - MPF Purchase of Loan Assets" that recorded receivables to 

be paid by LMIM ATF the MPF to LMIM A TF the FMIF in relation to 

the Settlement Sum in this proceeding. a separate settlement sum in 

related proceeding S8034/14 ("Second Proceeding") and an unrelated 

(but similar) assignment concerning a Mr Kamel Albassit in the total 

amount of $33.420.755.57. Ledger no. 13401 shows that as at 27 May 

2011. LMIM ATF the MPF had paid all receivables owing. 

(e) At page 33 of the FMIF's Audited Annual Financial Report dated 30 June 

2011 it is stated that "LM MPF has successfully settled the full value of 

these loans as at 30 June 2011 ". The loans being referred to included the 

loans assigned to the first defendant A TF the MPF under the Assignment 

Deed. 

(f) The plaintiffs '.Vill not be able to provide fur.her particulars of the payment 

of the Settlement Sum until the completion of interlocutory steps ia this 

proceeding. 

(a} e€ni:siste@: @f', at least: 

i. B:ireet easll paymellts; 

ii. pay1ll:ellts ©ll eellalf' sf' er f©r the eelle'Ht sHhe B:efelldam ATF FMIF, t© 

third parties: 

The plaimiff'will ll©t ee aele ts prsvide partiettlars sHlle paymems 

ttmil the e©1ll:FJletisn @f' imerls etttsry steps ill this pre eeedillg. 
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(@) 

plaimiffis emith~d t© traee. 

p arti ettlaf8 

The plaimiff will n©t ee a@le t© prnvide pamettlafs ©fthe assets . . 

t d@y that "ahrn ootil the e@rnpleti@n ©f i11terh~elit:©ry steps rn repr@se11 e • 

this pr©eeediftg. 

~ .. g the f©ll©miftg elasses ©f Jlaym:eftts made @etvl©©ft 28 $9,73 U~!32.7 , e©mJlHsm .. 

Attgust 2QQ8 a11d 27 May 2Ql 1: 

(a) 

€@) 

(e) 

(d) 

(@) 

ts @-- the first dere11dam ATF MPF direet t© the !!rat dereftdant 

ATF FMJF ("J)ir@@t Paym@uts"); 

. t €w the first def©E:da11t ATF l\Wf t© LM AdmiHistratisH Pty Ltd Jla/me11 s ' 

("LM! ... ") f©r FMJF' s ©Jl erati©H roes, at the direeti©11 ©f the first dere11€iant 

ATFH.HF; 

Jlrome11ts 1 e r . 

ma11ageme11t fues; 

@ th first dereftdoot A TF MPF t© li11ith©lders ©f the FMIF, at Jl&'r"meftts y e Fi 

the dirneti©11 @f the first €iere11dam ATF FMIF; 

@fthe FMif, at the runeti©ft ©fthe first dere11€iant ATF fl,HF. 

. ·v'tfti11 these elasses am ide11tified withift imemal ledger aee©tlftt ft©. 

ME_l28236339_6 (W2007) 

698 



.r 

( 

(_ 

27 

um@lat@e Arnt similar1 assiem@ftt ©©fteemmg Mr Kam@l AHiassit ("l.Jhassit 

as sigDm@Dt") 

@IR The t@tal J;)if@@t Paym@ftts \w tfte first e@fefteMt ATF MPF ta tke RFSt eefefteoot 

ATF FMIF as part af tfte S@ttl@meftt Sum if.I: tftis pr@eeeeiftg Me as part @ftke 

S@ttlemeftt Sum if'l r@latse J?rnssseiE:g S8Q2 4/14 ("£tmiD:d llrotH:iedmg"), v,ras 

$S.§'S@,QQ8. Ths plaimiff aes€7J!ts that this amauftt has ta ll e app ©rti©ftee 

@etv:eeft this pr@eeeeiftg Me the Seeafte Pr@eeeeiftg. 

Payment of interest on the Settlement Sum under the Assignment Deed 

61C. As pleaded in paragraphs 43(f), 43(g), 58(a) and 60(a) above, by clause 4.3 of 

the Assignment Deed Cas varied) the first defendant ATF the MPF agreed to pay 

interest to the Assignor on the unpaid Settlement Sum at the rates of: 

(a) 10% per annum between 28 August 2008 and 28 August 2009; 

(b) 7% per annum between 28 August 2009 and 28 August 2010; and 

(c) 8.5% per annum from 28 August 2010. 

61D. Betv:eeft Augttst 2QQ8 oo@ July By no later than May 2011, the first defendant 

ATF the MPF had paid at least $5,679,658 ("Total Interest") to PTAL (acting 

as custodian for the first defendant ATF the FMIF) as Assignor or. in the 

alternative. the first defendant ATF the FMIF for interest ("IDterest") on: 

(a) the Settlement Sum we@r tft@ Assignmeftt J;)@e€i if.I: tkis prneeeeing; 

€01 the S@ttlem@ftt Sum settlement sum referred to in U!ttler the Assignmeftt 

~ assignment deed m the subject of the Second Proceeding.==Tfte 

plaintiff ae@@pts tftat tkis am@uftt has t© ll@ app@11i©ft©e ll@t-.V©©ft this 

prae@eeittg oo€i th© S@@©n€i Prn@@e€iiftg. 

Particulars 

The best particulars that the plaintiff can currently give in relation to the composition 

of the $5.679.658 was orovided in the plaintiffs further and better particulars dated 30 

March2016. 
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13QQ}/d 472 wllieh was maimai11e€l @y the -B:rst 8efell€lant ill relatiell te the Settlemellt 

Swn ill this 1n=eeee€lillg, the Settlemem Slim: ill the See@ll€l Prneee€lillg, tlle Al@assit 

assi@filll:eftt: aN€l oo umelate€l leall f@r $§.1 milliell all€l fii) imemal 11i€lger ae1ieullt ll€l. 

13 Q 41 all€l Eiii) illtemal le€lg1ir aeeetmt ll€l. 13 Q 4 Q. 

61 E. Of the Total Interest, the plaintiff claims the amount of $1.874.287 .14 

("Interest") as having been paid in relation to the Settlement Sum. 

Particulars 

This represents 33% of $5.679.658. 

The amount of 33% was calculated by dividing $9.731.662.76 by $29.283.463.41. 

The amount of$29.283.463.41 was calculated by adding $9.731.662.76 to the amount 

of $19.551.800.65. which is the settlement sum in the Second Proceeding. 

Contribution to the Fund 

e 1 E. The Pa'1T111im @y the first €lefell€laftt: ATF MPF ef th1i S 1ittlem€lnt Sum an€l the 

Imer1ist t€l the first €lefea€lant ATF FMIF, ·.vas a eemri@utiell te th@ Full€l ill that: 

€a? @ut f@r the paymem ef thil Settl1im1im Smll: aN€l tlle Iftt@rnst, the Ftm€l 

(_ v:eul€l have lleell f@r a eellsi€lern@ly lesser sum; 

The first defendant's breaches of duty 

The "no conflict" duty 

62. By entering into the Assignment Deed, the first defendant ATF the MPF placed 

itself in a position where the duties that it owed to the beneficiaries of the FMIF 
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were in conflict with the duties that it owed to the beneficiaries of the MPF, in 

that: 

(a) the interests of the beneficiaries of the FMIF required LMIM to maximise 

the amount the FMIF could recover for the First and Second KPG Loans; 

while 

(b) the interests of the beneficiaries of the MPF required LMIM to minimise, 

as far as reasonably possible, the amount it paid to acquire assets on 

behalf of the MPF. 

63. The first defendant A TF the MPF did not seek, or obtain, the informed consent 

of the beneficiaries of the MPF: 

(a) to the first defendant being in the position of conflict pleaded in paragraph 

62 above; or 

(b) to ©ftgage enter into the DeedsAssigmNeftt 9©©8 ©r tft© First, S€l€l€1ftti anti 

Third 9ee@s ©f "S/afiati©ft ©f tft© Assignm:©1lt 9©©8, as 13l©a@e@ iH 

13arngra13hs 42 t© ~1 @ftfl.is Stat©m©ftt ©f Claim. 

Equitable dutiestitttY ©f earn 

64. Notwithstanding its knowledge of the matters pleaded in paragraphs 46 and 50 

above: 

(a) if the first defendant ATF the MPF relied upon the Hymans Valuation in 

entering into the Assignment Deed: 

(i) the first defendant ATF the MPF failed to comply with the 

obligation in clause 4.1 of the Assignment Deed for the Assignee to 

obtain a new valuation of Lots S 10, S 11 and S 12 within 90 days of 

the Settlement Date; 

(ii) notwithstanding the matters pleaded in paragraphs 38 and 39(f) 

above, the first defendant ATF the MPF did not obtain Hymans' 

consent to the first defendant ATF the MPF relying upon the 
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Hymans Valuation for the purposes of entering into the Assignment 

Deed; 

(b) in the premises pleaded in paragraph 50(e)(i) above, the first defendant 

ATF the MPF agreed to pay the amount of $9,731,662.76 as the 

Settlement Sum under the Assignment Deed, notwithstanding that: 

-

(i) in breach of clause 4.1 of the Assignment Deed the first defendant 

A TF the MPF and as the Assignee did not commission and pay for 

an independent valuation (or any valuation) as contemplated by that 

clause; 

(ii) this breached clause 4.2 of the Assignment Deed, as this was not the 

market value of the Lots SlO, Sl 1 and S12 as determined by a 

valuation obtained pursuant to clause 4.1 of the Assignment Deed; 

(iii) this amount was $1,950,662.76 more than the value of 

$7,781,000.00 ascribed to Lots SlO, Sl 1 and S12 by the Hymans 

Valuation; 

(iv) the First and Second KPG Loans were in default; 

(v) the first defendant did not anticipate that there would be any 

recovery from the guarantors; 

(vi) when the Assignment Deed was executed on 28 August 2008, the 

Facility to Security Ratio for the First and Second KPG Loans was 

approximately 125%, in circumstances where, in the premises 

pleaded in paragraph 21 (h) and 25(h) above, the maximum 

permitted Facility to Security Ratio was 66.67%, at the discretion of 

the Lender; 

(c) as pleaded in paragraphs 43(f), 43(g), 58(a) and 60(a) above, by clause 4 .3 

of the Assignment Deed the first defendant ATF the MPF agreed to pay 

interest to the Assignor on the unpaid Settlement Sum at the rates pleaded 

at 61 C above ef: 
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(i) 10% per annum between 2g August 20og and 2g August 2009; 

(ii) 7% per annum between 2g August 2009 and 28 August 2010; and 

(iii) 8.5% per annum from 28 August 2010; 

notwithstanding that: 

(iv) in or about August 2008 or, alternatively, when the Conflict Record 

was prepared in October 2008, the MPF did not have sufficient cash 

reserves to pay the Settlement Sum to the FMIF; 

(v) in the premises pleaded in paragraph 61 above, the MPF did not 

( have sufficient cash reserves to pay the Settlement Sum until 

approximately July 2011; 

(vi) in the premises, the Assignment Deed as varied caused interest to 

accrue on the Settlement Sum atll€ltl!it €lf $9,731,€i€i2.% per annum, 

at the rates pleaded in paragraph 61 CJ3ai:sag:pafJhs (s)(i) t€l (iii) above, 

for a period of almost three years; 

(vii) as pleaded in paragraph 64(b)(vi) above, the Facility to Security 

Ratio for the First and Second KPG Loans was approximately 125% 

as at 28 August 2008, before interest commenced accruing on the 

unpaid Settlement Sum pursuant to clause 4.3 of the Assignment 

Deed; and 

(d) as pleaded in paragraphs 43(a) and 44 above, in breach of clause 2.1 of the 

Assignment Deed the first defendant caused the Securities to be assigned 

to itself ATF the MPF on 28 August 2008, notwithstanding that: 

(i) clause 2.1 provided that the assignment was to take effect from the 

Settlement Date; 

(ii) as pleaded in paragraph 60(b) above, the Assignment Deed was 

varied so that the Settlement Date was 28 August 2011 or such 

earlier date as may be mutually agreed; 
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(iii) in the premises pleaded in paragraphs 53 and 54 above neither the 

MPF Credit Committee, nor the Board of Directors of LMIM, had 

approved the Assignment Deed when the Securities were assigned 

to the first defendant A TF the MPF. 

Breach of duty 

65. In the premises pleaded in paragraphs 62, 63 and 64 above, by entering into the 

Assignment Deed on 28 August 2008, and the First, Second and Third Deeds of 

Variation and by performing the terms of these Deeds the first defendant A TF 

the MPF breached the duty (pleaded at paragraph 17 above) that it owed to the 

beneficiaries of the MPF not to place itself in a position of conflict of interest or 

duty, in that the duties that it owed to the beneficiaries of the MPF conflicted 

with the duties that it owed to the beneficiaries of the FMIF. 

66. In the premises pleaded in paragraph 64 above, by entering into the Assignment 

Deed on 28 August 2008, and the First, Second and Third Deeds of Variation 

and by performing the terms of these Deeds the first defendant A TF the MPF 

breached the duty (pleaded at paragraph 18 above) that it owed to the 

beneficiaries of the MPF to exercise the same care that an ordinary, prudent 

person of business would exercise in the conduct of that business were it his or 

her own. 

Duties under the Trusts Act 1973 (Qld) 

67. In the premises pleaded in paragraph 64 above, by entering into the Assignment 

Deed on 28 August 2008 and the First, Second and Third Deeds of Variation 

and by performing the terms of these Deeds, the first defendant ATF the MPF 

breached the duty (pleaded in paragraph l 9(a) above) it owed pursuant to s.22 

of the Trusts Act to the beneficiaries of the MPF, to exercise the care, diligence 

and skill a prudent person engaged in that profession, business or employment 

would exercise in managing the affairs of other persons, when exercising a 

power of investment. 

68. The first defendant ATF the MPF breached the duties (pleaded at paragraph 

l 9(b) above) that it owed. pursuant to s.24 of the Trusts Act to the beneficiaries 
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of the MPF, in that by entering into the Assignment Deed on 28 August 2008 

and the First, Second and Third Deeds of Variation and by performing the terms 

of these Deeds: 

(a) in the premises pleaded in paragraphs 64(a), 64(b) and 64(c) above, the 

first defendant breached A TF the MPF the duty that it owed pursuant to 

s.24(e) of the Trusts Act to take into account the risk of capital or income 

loss or depreciation when exercising its power of investment; 

(b) in the premises pleaded in paragraphs 64(a), 64(b) and 64(c) above, the 

first defendant ATF the MPF breached the duty that it owed pursuant to 

s.24(g) of the Trusts Act to take into account the likely income return and 

( the timing of income return; 

( 

(c) in the premises pleaded in paragraphs 64(c)(iv), (v) and (vi) above, the 

first defendant A TF the MPF breached the duty that it owed pursuant to 

s.24(h) of the Trusts Act to take into account the length of the term of the 

proposed investment; 

(d) in the premises pleaded in paragraphs 64(a), 64(b) and 64(c) above, the 

first defendant A TF the MPF breached the duty that it owed pursuant to 

s.24(j) of the Trusts Act to take into account the liquidity and 

marketability of the proposed investment during, and at the end of, the 

term of the proposed investment; and 

( e) in the premises pleaded in paragraph 64( c) above, the first defendant A TF 

the MPF breached the duty that it owed pursuant to s.24(n) of the Trusts 

Act to take into account the cost of making the proposed investment. 

Loss suffered by the MPF 

69. But for the first defendant ATF the MPF's breaches of duties pleaded at 

paragraphs 62 to 68 above. the first defendant A TF the MPF would not have: 

(a) entered into the Deeds: 

(b) paid the Settlement Sum: 
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( c) paid the Interest. 

$9,731,(i(iJ.% as the Settlemellt Sum pmsuant t© the AssigE:mellt 1&€1€1€1, 

plus the Iat©rnst iaterest ealeulatee at the rat©s plea!lee iH paragrapks 

(i4(e)(i) t© (iii) ab©vil, t© PTAL iH its eapaeity as Cust©di!lft @fthe FMIF; 

(e) iH eJrnhaHge, the @nly valuable seemities that the .fu:fil @efeHeaat ATF the 

~1PF reeeived pursuaHt te the AssignnrnHt Dee@ were registere!l 

m©rtgages AC(i2(i247K anti AC7§'41BR Elver L©ts SlQ, Sl 1Ma812. 

69A. As a result of the matters pleaded in paragraph 69. the first defendant ATF the 
MPF suffered a loss in the amount of $5.128.071.34 ("Loss"). 

Particulars 

(Settlement Sum plus Interest) minus (the AIFCP Pavment plus the Sale Proceeds -
both defined below) 

($9.731.662.76 and $1.874.287.14) minus ($3.933.750 plus $2.544.128.56) 

69B. The first defendant is liable (the "Liability") to pay equitable compensation to 
the plaintiff for the Loss. 

70. On or about 29 December 2011: 

(a) PTAL as security trustee; 

(b) the first defendant A TF the AIFCP; and 

(c) the first defendant ATF the MPF; 

entered into a Deed that created The AIF-CP and MPF Security Trust, pursuant 

to which (relevantly): 

( d) the first defendant ATF the AIFCP and the defendant ATF the MPF 

acknowledged that on 29 December 2011, the defendant ATF the AIFCP 

had paid the amount of $3,933,750.00 ("AIFCF Payment") to PTAL as 

Custodian Trustee of the MPF (clause 3.3(b)); and 
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(e) the security trustee was required to apply all money thereafter received 

under the First and Second KPG Loans, and/or the securities provided for 

those loans, in the order and manner set out in clause 6.1 of the Deed; and 

(f) the security trustee was (relevantly) required to pay the amount of 

$3,933,750.00 to the first defendant ATF the AIFCP, before paying any 

secured moneys owed to the first defendant A TF the. MPF (clauses 

6.1 (a)(vi) and (vii)). 

(a) 28 Attgttst 2QQ8, @eing the date Bf the Assignmem 9eeti; 

E@) Jttly 2Qll, @emg the date BH Br OO€ll:it ·.vhieh the fufil tiefc:llti&Ht ATF the 

MPF paid the Settlemem Sttrn tB PTAL ill its eapaeity as Cttst©tiian Bf the 

FMIF; anti 

(e) the trial @f this prneeetimg; 

was, anti will @e, signiiieim:tly less thim:: 

(ti) the ailiElttIN: Bf $9,731,662.76 that the fufil tiefc:Htiim:t PrTF the MPF agreed 

tB aHti aid pay as the Settlement Sttm pl:iFstt&Ht t€l the Assignmem 9eeti; 

(e) the amBl:iftt Bf $9,731,662.76 pltts ~ i!nterest ealettlateti @etvi·eell 28 

( Attgttst 2QQ8 &Hti Jttly 2Ql 1 at the rates anti BH the @asis pleaded iH 

paragraphs 64(e)(i) tB (iii) a@Bve, whieh ~the !!ru tiefc:Htiam ATF the 

(f) the amt§lttftt €lf $$,797,912.76 fplus the ilnternst already paid) ealettlateti 

@etweell 28 Attgttst 2QQ8 anti Jttly 2Ql 1 at the rates attti BH the @asis 

pleaded ill paragraphs 64(e)(i) t€l (iii) a@t§lve, @eiHg the aili€lttHt €lf 

$9,731,662.76 paid as the Settlemem Stt1li, less the arn©ttftt Bf 

$3,933,7$Q.QQ reeei·,·eti i¥B1li the fufil tiefc:ntiant ATF the AIFCP BH 29 
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At ~e f!Feseftt time, ~e best :fJfil'tietllaFs ~at ~e :fllaimiffs eaH f!Hrviele sf 

~e maFket valtle sf Lsts SHl, SH Mel S12 aFe that a letteF sfaelviee frnm 

RJiVG Aeesmltants a!lel A:elviseFs ts Ms. Shelley ChalmeFs sf LMIM, 

elate@ 21 FebmaFy ?Q12, states: 

"Va!tt€1tians have been eanck1eteti bj;' tt reeagnised member of the 

, foetrttUtln l':·tJPerty !netitttte l'liehaltte H£Lney Vah1€itiane 

$§,11§, {){){), {){), " 

71A. In the period December August 2011 to April rn2013, the plaintiff received 

net proceeds of $2,544,128.56 exclusive of GST from the sale of Lots S 10. Sl I 

and S12 ("Sale Proceeds")~e PFS:fl©Fty. 

Particulars 

The best particulars that the plaintiff can provide about the sale process are provided 

in the further and better particulars dated 30 March 2016 save that to those 

particulars one further sale dated 23 April 2012 by PT AL to Mr Peter Farrell of 

Lot 177 in the amount of $455.000 should be added. 

7?. The !kfil elefc:Relant was: 

E&J itt ~e pFemiaea pleael@el ill flaragmpha 4 te 7 ab€W€l, i¥NaF€l that it, ATF ~e 

MPF, h@lel ~€l ass@ts ©f~e MPF sft tmst ftu ~€l b@Heii@iafi@s sf th@ MPF; 

(bj ill ~€l f!F@mises pl@adeel ill f!arngimf!hs 4 §' ts §'Q, :fl&FagFaph §' 4 aftel 

:fl!lFagFaf!hs 82 ts 84 absve, av/&Fe that ~€l paym@ftts ts its@lf ATF ~€l 

FMIF, er alt@matively ts PT:A:L as Ct1stsdiaft sf ~e FMIF, sf 

$9,731,882.78 as the S@ttlemeftt Slim :flUF8llaHt ts the AssigmR@ftt Ideeel, 

aRel ~e hlt@rnst iftteFest :fltlFSl:ilaffi ts @laus@ 4 J sf tl~e Assigm¥1:eftt Idee€l, 

YleFe made ill bFeaeh ef tmst. 

73. In the premises pleaded in paragraph 13 above, insofar as PTAL may hold the 

Fund or other assets in its capacity as Custodian of the FMIF, it holds the Fund 

or other assets, as agents for the first defendant A TF the FMIF, pursuant to 

clause 2.1 of the Custody Agreement. 
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ffil the amount pleaded in paragraph 72 abo=r,•e in its capacity as Custodian of 

the FMIF, it holds that amount as agent for the fir§! defendant ATF the 

FMIF, pursuant to clause 2.1 of the Custody Agreement~ 

(b) assets representing the value it received from the Settlement Sum, it holds 

those assets as agent for the first defendant l\:TF the FMIF, pursuant to 

clause 2.1 of the Custody Agreement. 

74. In the premises, the defendant ATF the FMIF holds: 

(a) the amount of $9,731,662:76 paid as the Settlement Sum pursuant to the 

Assignment Deed (subject to any appropriate adjustments); and 

(b) all interest paid pursuant to clause 4 .3 of the Assignment Deed; 

on a constructive trust for the plaintiffs, in their its capacity as trustees of the 
MPf..; 

The first defendant's right of indemnity and the plaintiffs right of subrogation 

75. The first defendant is insolvent. 

76. The first defendant A TF the FMIF entered into the Deeds acting for the benefit 

of the FMIF. 

77. The Deeds. the pavment of Settlement Sum and the payment of the Interest. 

provided a benefit to LMIM ATF the FMIF and the FMIF. 

78. The first defendant was acting ATF the MPF and ATF the FMIF when it 

entered into the Deeds. 

79. The first defendant was acting ATF the MPF and ATF the FMIF when the 

Settlement Sum was paid. 

80. The first defendant was acting A TF the MPF and A TF the FMIF when the 

Interest was paid. 

81. The first defendant was acting ATF the.MPF and ATF the FMIF when it passed 

the Resolution. 
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82. In the nremises pleaded at paragraphs 78 to 81. the first defendant incurred the 

Liability to the plaintiff. in circumstances where the first defendant was acting 

ATF the MPF and ATF the FMIF. 

83. The first defendant is entitled to an indemnity out of the assets of the FMIF. 

including the Fund. in respect of the Liability and any other liabilities to the 

plaintiff in this proceeding ("Indemnity"). 

84. The first defendant is entitled to a lien or charge over the assets of the FMIF. 

including the Fund. to secure the Indemnity. 

85. 

%. 

The plaintiff is entitled to be subrogated to the rights of the first defendant in 

relation to the Indemnity. 

Ea? iR©Yl'f©€l th© lia@ilities f@r the @reaehes @f €lt!ty Jll1ia€l1i€l a@@ve pleaifo@ at 

paragraphs@ t@ 7~. whil1i aetiRg as the trnste© @fth1i FMIF; 

(@) is eRtitl1i€l t@ an iR€l©1nmty @Yt @f th© ass©ts @f th1i FMIF in r©SJl©©t @f th© 

liabiliti1is y @f th© first €l©fuR€lmt t© th© plaintiff iR this Jlr@©e©€liRg; 

Ee} is ©Rtitl1i€l t@ a li©H @r ©harg© ©V©r th© ass1its @fth© FMW t@ S©©YF© that 

m€l1inulitt. 

77. Th© JllaiRtiff is ©Rtitl1i€l t© @e sY@r@gate€l t@ the rights @f the first €lefuR€la1lt iR 

relati©R t© the assets @fth1i FMIF, iHslt!€liRg the Foo@. 

The plaintiffs claim§ the following relief: 

1. Equitable compensation against the first defendant in the amount of the Loss; 

2. ,A,.. declaxation that the defendant holds the amount paid pursuant to the 

Assigmnent Deed (as vaxied) on constructive trust for the plain-tiffs; 

3." Interest pursuant to s.58 of the Civil Proceedings Act 2011 (Qld); 
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4. Costs; 

5. Such further or other order as the Court sees fit~ 

6. A declaration that: 

(a) the first defendant is entitled to an indemnity@e iR@em.."'litie@ out of the 

assets of the FMIF. including the Fund. in respect of the lia@ility Liability 

and any other liabilities of the first defendant to the plaintiff in this 

proceeding; 

(b) the first defendant has a lien or charge over the assets of the FMIF4 

including the Fund. in respect of the lia@ility Liability and any other 

( liabilities of the first defendant to the plaintiff in this proceeding; 

(c) the plaintiff is entitled to be subrogated to the rights of the first defendant 

in Fes1rnet @fthe assets @f the FMif, ineltttiiRg the Ftm:@ in relation to the 

indemnity; 

{;A F~FtheF @r iR the altemative, a @eelaFati©R that: 

fail the J;?laimiff anti the FMIF Umth@ltieFS nmk e§ttally in the Foo@: 

fl;} the J;?laintiff is emitle@ t© a Fateoole @istrnrnti©R iR the FuR@ iR Felati©R t© 

the Settlemem Sum aft@ the Iftternst; 

fe} the J;?laiHtiff is emitle@ t© oo equita@le ehocge ©f lieR ©Vef the NiH@ t© 

the entem @fits Fatea@le @istfi@uti@R; 

7. Ft:):rther, or in the alternative, an equitable charge or lieH: over the assets of the 

defen.daH:t to the e*1:ent of the defeH:daH:t's liability to the plaiH:tiff iH: this 

proceediRg. 

8. Further or in the alternative, an order that the first defendant and the second 

defendant instruct PTALpursuant to clause 2.1 of the Custody Agreement to do 

all things necessary to give effect to any orders made against the first defendant. 
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Signed: 

Description: 

Dated: 

MINTER ELLISON 
Solicitors for the plaintiffs 

40 

27 .August 2014 1 September 201514 October 2015 29 fooruary 
~19 April 2016 

This pleading was settled by Mr. Crowe QC and Ms. Ahern of Counsel. The 
amendments to this pleading were settled by Mr Crowe QC and Mr Goodwin of 
Counsel. 

NOTICE AS TO DEFENCE 

Your defence must be attached to your notice of intention to defend. 
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Plaintiffs 

First Defendant 

"DW-65" 

SUPREME COURT OF QUEENSLAND 

REGISTRY Brisbane 
NUMBER 8034/14 

KORDAMENTHA PTY LTD (ACN 100 169 391) 
2-\,.1\ffi CALIBRE CAPITAL PTY LTD (i4..,CN 108 
J18 985) IN THEIR ITS CAP A CITY AS 
TRUSTEES OF THE LM MANAGED 
PERFORMANCE FUND 

AND 

LM INVESTMENT MANAGEMENT LIMITED 
(RECEIVERS AND MANAGERS APPOINTED) 
(IN LIQUIDATION) (ACN 077 208 461) 

DAVID WHYTE IN ms CAPACITY AS COURT 
APPOINTED RECEIVER OF THE PROPERTY 
OF THE LM FffiST MORTGAGE INCOME 

FUND 

THIRD FURTHER AMENDED STATEMENT OF CLAIM 

f19 APR 2016 
This claim in this proceeding is made in reliance on the following facts: 

1. The plaintiffs: 

(a) are eem.13eaies is a company duly incorporated according to law; 

THIRD-FURTHER AMENDED STATEMENT OF MINTER ELLISON 
CLAIM Waterfront Place 
Filed on behalf of the Plaintiffs 1 Eagle Street 

BRISBANE QLD 4000· 
DX 102 BRISBANE 
Telephone (07) 3119 6000 
Facsimile (07) 3119 1000 

Form 16 Rules 22 and 146 Reference MN 40-7747729 
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(b) are is capable of suing in theif its corporate names; and 

(c) in the premises pleaded in paragraphs 4 to 10 below, fta¥e has been the 

trustees of a trust named the LM Managed Performance Fund since 12 

April 2013. 

2. The first defendant: 

(a) is a company duly incorporated according to law; 

(b) is capable of being sued in its corporate name; 

(c) since at least 1999, has carried on business as a professional trustee for 

( reward, in which capacity it created and managed investment schemes; 

(d) in the premises pleaded in paragraphs 4 to 10 below, was the trustee of the 

MPF from in or about December 2001 until 12 April 2013; and 

(e) in the premises pleaded in paragraphs 11 and 12 below, has been the 

responsible entity of a registered managed investment scheme named the 

LM First Mortgage Income Fund ("the FMIF") since 28 September 1999. 

2A The second defendant ("Receiver"): 

(a) is a partner ofBDO Business Recovery & Insolvency (Qld) Pty Ltd; 

(b) on 21 August 2013, was appointed by order of the Supreme Court of 

(_ Queensland as the receiver of the property of the FMIF. 

2B The Receiver controls cash at bank belonging to the first defendant ATF the 

FMIF in the amount of at least $58. 7 million (plus future accretions) ("Fund"). 

2C The FMIF has ammmirnately 4 ,5QQ ttliith€ll€1ers ("FMIF lJftitftahlers"). 

3. In this pleading: 

(a) the first defendant, when acting in its capacity as the trustee of the MPF, is 

referred to as "the first defendant ATF the MPF"; 
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(b) the first defendant, when acting in its capacity as the responsible entity of 

the FMIF, is referred to as "the first defendant A TF the FMIF." 

The LM Managed Performance Fund 

4. By a trust deed dated December 2001 ("the First Trust Deed"), the first 

defendant: 

(a) established a unit trust named The LM Managed Performance Fund ("the 

MPF"); and 

(b) became trustee of the MPF. 

5. By a Deed of Variation dated 11 November 2002 ("the Second Trust Deed"), 

the first defendant ATF the MPF deleted all parts of the First Trust Deed other 

than the parties, and replaced it with the terms set out in the Second Trust Deed 

(Recital B of the Second Trust Deed). 

6. By a Deed of Variation dated 25 November 2009 ("the Third Trust Deed"), 

the first defendant ATF the MPF deleted clauses 1, 2.3, 2.4 and 3 to 27 of the 

Second Trust Deed, and replaced it with the terms set out in the Schedule to the 

Third Trust Deed (clause 1 of the Third Trust Deed). 

7. Relevantly, the following were terms of the First, Second and Third Trust 

Deeds: 

(a) the first defendant was the Manager (clause 1.1 of each Deed); 

(b) the Constitution was the Trust Deed including any Schedule, Annexure or 

Amendments to it (clause 1.1 of each Deed); 

( c) the Scheme was the trust created by the Deed to be known as the LM 

Managed Performance Fund (clause 1.1 of each Deed); 

(d) the assets of the Scheme were: 

(i) the Scheme Fund (clauses 1.1 of the First and Second Trust Deeds); 

subsequently 
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(ii) the Scheme Property (clause 1.1 of the Third Trust Deed); 

_ (e) the Manager agreed to act as trustee of the Scheme (clause 2.1 of each 

Deed); 

(f) the Manager declared that it held: 

(i) the Scheme Fund (clauses 2.2 of the First and Second Deeds); 

subsequently 

(ii) the Scheme Property (clause 2.2 of the Third Trust Deed); 

on trust for the Members; 

(g) the name of the Scheme was: 

(i) The LM Managed Performance Fund (clause 2.3 of the First Trust 

Deed); subsequently 

(ii) The LM Managed Performance Fund or any other name that the 

Manager may detennine from time to time (clauses 2.3 of the 

Second and Third Trust Deeds); 

(h) the beneficial interest in the Scheme Fund would be divided into Units 

(clause 3 .1 of each Deed); 

(i) the Constitution might be modified or repealed or replaced with a new 

Constitution by the Manager if the Manager reasonably considered that 

the change would not adversely affect Members' rights or was deemed 

necessary to conduct the affairs of the Scheme (clauses 24.1 of the First 

and Third Trust Deeds; clause 18.1 of the Second Trust Deed); 

(j) the Manager must resign if (being a corporation) it became an extemally­

administered body corporate as defined in the Corporations Act 2001 

(clauses 23 .1 (b )(ii) of the First and Third Trust Deeds; clause 17.l (b )(ii) 

of the Second Trust Deed). 

8. On or about 19 March 2013, John Richard Park and Ginette Dawn Muller were 

appointed voluntary administrators of the first defendant. 
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9. In the premises, pursuant to clause 23.l(b)(ii) of the Third Trust Deed the first 

defendant was required to resign as Manager of the MPF. 

10. By order of this Honourable Court dated 12 April 2013: 

(a) the first defendant was removed as trustee of the MPF; and 

(b) the plaintiffs KordaMentha Pty Ltd (ACN 100 169 391) and Calibre 

Capital Limited (ACN 108 318 985) ("Calibre") were appointed trustees 

oftheMPF. 

lOA. On 5 January 2015 Calibre Capital Limited (ACN IQ8 318 983) resigned as 

trustee of the MPF. 

The LM First Mortgage Income Fund 

11. On or about 28 September 1999 the first defendant established the LM First 

Mortgage Income Fund ("the FMIF"). 

12. Since on or about 28 September 1999: 

(a) the FMIF has been, and remains, a registered managed investment 

scheme, pursuant to s.601EB of the Corporations Act 2001 (Cth). 

(b) the first defendant has been, and remains, the Responsible Entity of the 

FMIF; 

(c) the first defendant has held, and continues to hold, the property of the 

FMIF on trust for its members, pursuant to s.601FC of the Corporations 

Act 2001 (Cth). 

13. Pursuant to the terms of a Custody Agreement dated 4 February 1999 between 

the first defendant and Permanent Trustee Australia Ltd ACN 008 412 913 (later 

re-named The Trust Company (PTAL) Ltd) ("PTAL"): 

(a) PTAL agreed to custodially hold the Portfolio and Title Documents as 

agent for the first defendant in relation to (inter aJia) the FMIF (clause 2.1 

and ·schedule 2); 
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(b) the first defendant was responsible for taking all decisions in relation to 

the Portfolio and, subject to the CustodyAgreement, PTAL was required 

to act on the first defendant's Instructions in relation to any assets of the 

Portfolio (clause 4.1); 

( c) the plaintiffB will rely upon the full terms of the Custody Agreement at the 

hearing of this proceeding. 

Duties owed by the first defendant ATF the MPF 

14. At all material times the first defendant A TF the MPF owed a fiduciary duty to 

the beneficiaries of the MPF not to place itself in a position of conflict of 

( interest or duty. 

15. At all material times the first defendant ATF the MPF owed a duty in equity to 

the beneficiaries of the MPF to exercise the same care that an ordinary, prudent 

person of business would exercise in the conduct of that business were it his or 

her own. 

16. At all material times the first defendant ATF the MPF owed duties to the 

beneficiaries of the MPF: 

(a) pursuant to s.22 of the Trusts Act 1973 (Qld), ("the Trusts Act") to 

exercise the care, diligence and skill a prudent person engaged in that 

profession, business or employment would exercise in managing the 

(_ affairs of other persons, when exercising a power of investment; and 

(b) pursuant to s.24 of the Trusts Act to take into account, inter alia, the 

following matters, when exercising a power of investment: 

(i) the risk of capital or income loss or depreciation (s.24(e)); 

(ii) the likely income return and the timing of income return (s.24(g)); 

(iii) the length of the term of the proposed investment (s.24(h)); 

(iv) the liquidity and marketability of the proposed investment during, 

and at the end of, the term of the proposed investment (s.24(j)); and 
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(v) the cost (including commissions, fees, charges and duties payable) 

of making the proposed investment (s.24(n)). 

The FMIF's loan to Lifestyle 

17. On or about 30 March 2005: 

18. 

(a) the first defendant A TF the FMIF; 

(b) Lifestyle Investment Company Pty Ltd ("Lifestyle") as Borrower; and 

( c) PT AL as Lender/Custodian; 

entered into a Loan Agreement ("the Lifestyle Loan"). 

Relevantly, the following were terms of the Lifestyle Loan: 

(a) the Lender (as Custodian for the Responsible Entity) had, at the 

Borrower's request, agreed to lend and advance to the Borrower the Loan 

Amount on the conditions, among others, that the Borrower execute the 

Agreement (page 2); 

(b) the Loan Amount was $15,120,000.00 (item 4, schedule); 

(c) the date for repayment was 18 months from the date of the advance (item 

5, schedule); 

( d) the following securities were taken as security for the performance of 

Lifestyle's obligations under the Lifestyle Loan (item 9, schedule): 

(i) registered mortgage AB414899G from Lifestyle to PTAL over real 

property situated at 76 Wisemans Ferry Road, Cattai in the State of 

New South Wales, more particularly described as: 

A. lot 31 on DP136837 as contained in title reference folio . 

31/136837; 

B. lot 38 on DP136838 as contained in title reference folio 

38/136838; and 
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C. lot 37 on DP752039 as contained in title reference folio 

37/752039; 

("the Cattai Property"); 

(ii) a Deed of Guarantee and Indemnity given by Grahame Beach and 

Jacink Pty Ltd ACN 064 853 201 ("Jacink") in its own right and as 

trustee for the Beach Family Trust (as Guarantors) to PTAL (as 

Lender); 

(iii) a fixed and floating charge given by Lifestyle as Mortgagor to 

PTAL as Mortgagee, registered with the Australian Securities and 

Investment Commission ("ASIC") as registered charge 1147332; 

and 

(iv) a fixed and floating charge given by J acink as Mortgagor to PTAL 

as Mortgagee, registered with ASIC as registered charge 1147334; 

(e) the Facility to Security Ratio was defined as the maximum acceptable 

ratio between the Money Secured and the Principal Security (clause 1.1 ); 

(f) the Money Secured was defined to include: 

(i) the Loan Amount; 

(ii) all moneys deemed to be principal in arrears; and 

(iii) all money now or hereafter owing or payable to the Lender by the 

Borrower; and 

(iv) all advances and further advances that may be given by the Lender 

to, for, on account of or at the expressed or implied request of the 

Borrower; 

(clause 1.1 ); 

(g) the Cattai Property was the Principal Security (item 11, schedule); 
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(h) the Facility to Security Ratio was 63% from time to time, at the discretion 

of the Lender (item 13, schedule); 

(i) if at any time the Lender determined that the Facility to Security Ratio had 

been exceeded, the Lender had power to require the Borrower to provide 

additional security (clause 5.4). 

Variation of the Lifestyle Loan 

19. On or about 5 February 2007: 

(a) 

(b) 

(c) 

(d) 

the first defendant ATF the FMIF (i11 its €l&FJ&eity as R€lSfHm:sihle Elltity @f 

the fMIF); 

Lifestyle as the Borrower; 

PTAL as Lender/Custodian; and 

Grahame Beach and J acink in their own right and as trustee for the Beach 

Family Trust, as Guarantor; 

entered into a Deed of Variation of the Lifestyle Loan ("the Deed of 

Variation"). 

20. Relevantly, the following were terms of the Deed of Variation: 

(a) the variation to the Principal Security contained in the Deed would be 

effective as and from 30 September 2006 (clause 4.11 (f)); 

(b) the Principal Security was defined as the Lifestyle Loan (item 4, 

Schedule); 

( c) the Lifestyle Loan was varied so that: 

(i) the Loan Amount of the Lifestyle Loan was increased to 

$16,070,000.00 (item 6, Schedule); 

(ii) the date for repayment was varied from 31 (sic) September 2006 to 

30 April 2007 (item 6, Schedule); and 
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(iii) the Facility to Security Ratio was amended to "67% from time to 

time at the discretion of the lender" (item 6, Schedule). 

Default under the Lifestyle Loan and attempt to sell the Cattai Property 

21. In breach of the tenn of the Lifestyle Loan pleaded in paragraph 20(c)(ii) above, 

Lifestyle failed to repay the Loan Amount by 3 0 April 2007. 

22. On 11 February 2008 PTAL appointed Blair Alexander Pleash of Hall 

Chadwick receiver and manager of Lifestyle pursuant to registered charge 

1147332 (as pleaded in paragraph 18(d)(iii) above). 

23. On 29 February 2008 Mr. Pleash, in his capacity as receiver and manager of 

Lifestyle, obtained a valuation of the Cattai Property from Hymans Asset 

Management Pty Ltd ("the Hymans Valuation"). 

24. Relevantly, the Hymans Valuation stated that: 

(a) the inspection date was 9 February 2008; 

(b) the valuation date was 29 February 2008; 

( c) the purpose of the valuation was "to assess the current market value as is 

in accordance with current DA approvals for proposed sale"; 

(d) the development application approval obtained for the Cattai Property was 

for a tourist recreation resort and community title subdivision comprising 

an 18-hole golf course, tourist accommodation, conference centre and 

associated facilities; 

(e) the current market value of the Cattai Property, exclusive of GST, was 

$19 million; 

(f) the valuation "is made at the express request and is prepared solely for 

the use of Hall Chadwick for a proposed sale"; 

(g) Hymans "accepts no responsibility for any negative outcomes to any third 

party who may use or rely on the whole or any part of this valuation for 

any purpose, without prior written consent"; 
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(h) the valuation: 

" .. .is current as at the date of valuation only. The value assessed herein 

may change significantly and unexpectedly over a relatively short period 

(including as a result of general market movements or factors specific to 

the particular property). We do not accept liability for losses arising from 

such subsequent changes in value. Without limiting the generality of the 

above comment, we do not assume any responsibility or accept any 

liability where this valuation is relied upon after the expiration of three 

months from the date of valuation, or such earlier date if you become 

aware of any factors that have any effect on the valuation. " 

25. On 26 May 2008 Mr. Pleash was: 

(a) removed as receiver and manager of Lifestyle; 

(b) was appointed managing controller of Lifestyle. 

26. At a time which is unknown to the plaintiffs, but which the plaintiffs believe§ 

occurred between the appointment of Mr. Pleash as receiver and manager of 

Lifestyle on 11 February 2008 and the execution of the Assignment Deed (as 

defined in paragraph 28 below) on 28 August 2008: 

(a) the first defendant ATF the FMIF; and/or 

(b) Mr. Pleash in his capacity as receiver and manager appointed to Lifestyle; 

and/or 

(c) Mr. Pleash in his capacity as managing controller appointed to Lifestyle; 

conducted a sale campaign for the Cattai Property. 

27. The sale campaign did not result in a sale of the Cattai Property. 

Particulars of the sale campaign for the Cattai Property 

(a) The best particulars the plaintiffs can provide are that in a document 

entitled "Conflict Record" dated 2 October 2008, which referred to three 

loans including the Lifestyle Loan, the first defendant stated: 
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"FMIF has held sale campaigns for the security properties, however no 

sale has eventuated. " 

(b) The plaintiff.s will not be able to provide further particulars of the sale 

campaign until the completion of interlocutory steps in this proceeding. 

Assignment of the Lifestyle Loan to the MPF 

28. On 28 August 2008: 

(a) PTAL, in its capacity as Custodian of the FMIF, as Assignor; 

(b) the first defendant ATF the FMIF; and 

(c) the first defendant ATF the MPF, as Assignee; 

entered into an Assignment Deed ("the Assignment Deed"). 

29. Relevantly, the following were tenns of the Assignment Deed: 

(a) in consideration of the Assignee agreeing to pay the Settlement Sum to the 

Assignor, the Assignor unconditionally, irrevocably and absolutely 

assigned all its right, title and interest in the Securities to the Assignee, 

which was to take effect from the Settlement Date (clause 2.1 ); 

(b) the Assignee was required to pay the Settlement Sum to the Assignor six 

months from the Settlement Date (clause 2.2); 

(c) "Securities" was defined to include the Lifestyle Loan, tl1e Deed of 

Variation and the securities pleaded in paragraph 18(d) above (clause 1.1); 

(d) "Settlement Date" was defined as" 2008 or such other date as is 

agreed by the Parties in writing" (clause 1.1 ); 

( e) "Property" was the Cattai Property (clause 1.1 ); 

(f) "Interest Rate" was 10% per annum (clause 1.1); 

(g) Clause 4 provided: 
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"4. Valuation and Payment of the Settlement Sum 

4.1 Valuation 

(a) The Assignee must commission and pay for an independent 

(b) 

_valuation of the Property addressed to the Assignor by a valuer 

approved by the Assignor (approval not to be unreasonably 

withheld) for the purpose of determining the market value of the 

Property as at the Settlement Date. The valuation must be 

delivered to the Assignor within 90 days of the Settlement Date. 

If the Assignee does not deliver to the Assignor the valuation under 

clause 4.1 (a) the Assignor will obtain a valuation for the purposes 

of determining the market value of the Property as at the 

Settlement Date. The reasonable costs of the valuation must be 

paid by the Assignee to the Assignor at the same time as the 

Settlement Sum is paid. 

4.2 Settlement Sum 

The Settlement Sum shall be the market value as determined by the 

valuation pursuant to clause 4.1. 

4.3 Interest 

Interest shall be payable by the Assignee on the full amount of the 

Settlement Sum, fi·om the Settlement Date until the date that the Settlement 

Sum is paid in full. Interest shall be calculated daily at the Interest Rate 

and paid at the same time as the Settlement Sum is paid. 

30. On 28 August 2008, the first defendant caused: 

(a) registered mortgage AB414899G over the Cattai Property to be 

transferred from PT AL as Custodian of the FMIF to the first defendant 

ATFMPF; and 

(b) registered charges 1147332 and 1147334 to be assigned from PTAL as 

Custodian of the FMIF to the first defendant ATF MPF. 
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Internal approvals for the assignment of the Lifestyle Loan 

31. On 2 October 2008 Mr. David Monaghan of the first defendant prepared a 

document entitled "Conflict Record" ("the Conflict Record"). 

32. Relevantly, the Conflict Record stated that: 

(a) the Lifestyle Loan was in default; 

(b) the FMIF had held a sale campaign for the security property, but no sale 

had eventuated; 

(c) the Cattai Property was currently zoned for a golf course residential 

( development; 

( d) pre-sales for this style of development had not reached required levels to 

enable construction funding to proceed; 

( e) most interested parties considered that a change of zoning would be 

desirable; 

(f) the responsible entity (in the premises, LMIM ATF the FMIF) believed 

that a joint venture development involving a change of zoning would be 

successful; 

(g) the responsible entity (in the premises, LMIM ATF the FMIF) had 

obtained an updated valuation for the security property to ascertain an 

appropriate assignment price; 

(h) it was proposed to assign the loan to the MPF for the valuation price, as 

this price represented the likely recovery amount for the loan; 

(i) as the MPF did not have sufficient cash reserves at that time to pay the 

assignment price, it was proposed that payment of the price be delayed by 

six months, with interest to be paid by the MPF at the rate of 10% per 

annum; 

G) the price was to be secured by a fixed and floating charge over the assets 

oftheMPF; 
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(k) it was not anticipated that there would be any recovery from the 

guarantors. 

33. On 15 October 2008 Ms. Shelley Chalmers of the first defendant sent an email 

with the subject "FW: for consideration by MIF and MPF CCs - Lifestyle" to 

the following recipients: 

(a) "321 MPF Investment Committee"; 

(b) "801 Credit Committee"; 

(c) Grant Fischer; 

(d) Eghard van der Hoven; 

(e) Ann McCallum; 

(f) Lisa Darcy; and 

(g) David Monaghan. 

34. The email dated 15 October 2008 had attached to it a document entitled "MPF 

Credit Committee - Synopsis," dated 28 August 2008 ("the Synopsis"). 

35. The Synopsis was headed: "Transaction: Proposed purchase from and short 

term finance from LM First Mortgage Income Fund to acquire ppty at 7 6 

Wisemans Ferry Road, Cattai." 

36. Relevantly, the Synopsis stated that: 

(a) the MPF proposed to acquire an existing FMIF mortgage, which was 

secured over the Cattai Property; 

(b) the Cattai Property comprised a future residential/golf course type 

development site; 

( c) the Cattai Property was not income producing; 

(d) the first defendant ATF the FMIF had obtained an updated valuation, and 

the MPF was relying on this report for its purposes; 
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(e) the MPF wished to enter into a six month sale contract to buy the Lifestyle 

Loan as at 28 August 2008, on the following finance terms: 

(i) the purchase price was $19,551,800.65, which was the total of the 

FMIF's debt as at 28 August 2008; 

(ii) the MPF had until 28 February 2009 to settle the purchase; 

(iii) until the payment of the settlement amount, the MPF would pay to 

the FMIF 10% interest per annum on the purchase price. 

37. On 22 October 2008 Ms. Shelley Chalmers of the first defendant sent a further 

email with the subject "FW: for consideration by MIF and MPF CCs -

Lifestyle" to the recipients listed in paragraph 3 3 above. 

38. In her email dated 22 October 2008, Ms. Chalmers stated: 

"As a number of committee members will be away please register your vote or 

wish for discussion. " 

39. In response, on 22 October 2008 and 23 October 2008 the recipients listed in 

paragraph 33 above, together with Ms. Chalmers, responded that they approved 

the transaction. 

Approval of the Assignment by the first defendant's Board of Directors 

40. By a resolution dated 27 October 2008 (''Resolution"), to which the Conflict 

Record was attached, the Board of Directors of the first defendant A TF the MPF 

and ATF the FMIF resolved to approve the assignment of the Lifestyle Loan 

from the FMIF to the MPF. 

40A. The effect of the Resolution and the Svnopsis was that LMIM ATF the MPF 
and ATF the FMIF. agreed that the amount of$19.551.800.65 would be 
treated as the amount of the Settlement Sum referred to in clause 4 of the 
Assignment Deed. 

40B. Hereafter. a reference to the Settlement Sum is a reference to the amount of 
$19.551.800.65. 
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Variations of the Assignment Deed 

41. On 12 December 2008: 

(a) the first defendant ATF the FMIF; 

(b) PTAL as the Assignor; and 

( c) the first defendant A TF the MPF, as Assignee; 

entered into a Deed of Variation of the Assignment Deed ("the First Deed of 

Variation"). 

42. Relevantly, the following were terms of the First Deed of Variation: 

(a) clause 2.2 of the Assignment Deed was varied, so that the Assignee must 

pay the Settlement Sum to the Assignor on the date falling 12 months 

from the Settlement Date (item 2, Schedule); 

(b) the variation to the Assignment Deed contained in the First Deed of 

Variation would be effective as and from the 121
h day of December 2008 

(item 2, Schedule). 

43. On 10 August 2009: 

(a) the first defendant ATF the FMIF; 

(b) PT AL as the Assignor; and 

(c) the first defendant ATF the MPF, as Assignee; 

entered into a Deed of Variation of the Assignment Deed ("the Second Deed of 

Variation"). 

44. Relevantly, the following were terms of the Second Deed of Variation: 

(a) the definition of Interest Rate set out in clause 1.1 of the Assignment Deed 

was varied, to read 7% per annum (item 2, Schedule); 
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(b) clause 2.2 of the Assignment Deed was varied and replaced, so that the 

Assignee was required to pay the Settlement Sum to the Assignor on 28 

August 2010 or such earlier date as may be mutually agreed (item 2, 

Schedule); 

(c) the variation to the Assignment Deed contained in the Second Deed of 

Variation would be effective as and from 28 August 2009. 

45. On 30 November 2010: 

(a) the first defendant ATF the FMIF; 

(b) PTAL as the Assignor; and 

(c) the first defendant ATF the MPF, as Assignee; 

entered into a Deed of Variation of the Assignment Deed ("the Third Deed of 

Variation"). 

46. Relevantly, the following were tenns of the Third Deed of Variation: 

(a) the definition oflnterest Rate set out in clause 1.1 of the Assignment Deed 

was varied, to read 8.5% per annum (item 2, Schedule); 

(b) clause 2.2 of the Assignment Deed was varied and replaced, so that the 

Assignee was required to pay the Settlement Sum to the Assignor on 28 

August 2011 or such earlier date as may be mutually agreed (item 2, 

Schedule); 

( c) the variation to the Assignment Deed contained in the Second Deed of 

Variation would be effective as and from 28 August 2010. 

46A. Hereafter. the Assignment Deed. the First Deed of Variation of the 

Assignment Deed. the Second Deed of Variation of the Assignment Deed and 

the Third Deed of Variation of the Assignment Deed are collectively referred 

to as the "Deeds". 
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Payment of the Settlement Sum under the Assignment Deed 

47. By no later than On or about 30 May 2011 the first defendant ATF the MPF as 

Assignee paid the Settlement Sum to PTAL (acting as Custodian for the first 

defendant ATF the FMIF) as Assignor or. in the alternative. to the first 

defendant ATF the FMIF, pursuant to clause 2.2 of the Assignment Deed (as 

varied). 

Particulars 

(a) Page 21 of the MPF's Audited Annual Financial Report dated 30 June 

2011 states: 

"On August 2008, it was resolved by the Board of Directors of the 

Responsible Entity, to transfer three mortgage loans to the value of 

$33,513,345 and the related first mortgage security to the Scheme.from a 

related Scheme, LM First Mortgage Income Fund. There is a fixed charge 

over these two specific secured properties plus a floating charge over the 

remaining assets of the Scheme to provide security to the LM First 

Mortgage Income Fund in the event of default by the Scheme. This loan 

between the Scheme and LM First Mortgage Income Fund is interest 

bearing at 7% with the interest being capitalised. On 30 May 2011, this 

receivable was successfully repaid in full by the Scheme"; 

(b) By an ASIC Fonn 312 dated 7 July 2011 the first defendant as Chargor 

notified ASIC that registered charge number 1768753, which was a fixed 

and floating charge in favour of PTAL, had been paid or satisfied in full 

and had therefore been discharged or released on 6 July 2011; 

( c) The first defendant ATF the MPF had provided registered charge number 

1768753 to PTAL as security for (relevantly) payment of all moneys that 

the first defendant A TF the MPF owed to PT AL, which included the 

Settlement Sum payable under the Assignment Dee( 

(d) The first defendant maintained an internal account ledger no. 13041 called 

"Receivable - MPF Purchase of Loan Assets" that recorded receivables to 
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be paid by the first defendant A TF the MPF to the first defendant A TF the 

FMIF in relation to the Settlement Sum in this proceeding. a separate 

settlement sum in related proceeding S8032/14 ("First Proceeding") and 

an unrelated (but similar) assignment concerning a Mr Kamel Albassit in 

the total amount of $33.420.755.57. Ledger no. 13401 shows that as at 27 

May 2011. the first defendant ATF the MPF had paid all receivables 

owing. 

(e) At page 33 of the FMIF's Audited Annual Financial Report dated 30 June 

2011 it is stated that "LM MPF has successfully settled the full value of 

these loans as at 30 June 2011 ". The loans being referred to included the 

loans assigned to the first defendant ATF the MPF under the Assignment 

Deed. 

(f) The plaintiffs will not be able to provide furtl:ier particulars of the payment 

of the Settlement Sum until the completion of interlocutory steps in this 

proceeding. 

47A The Settlement Sum: 

(a) consisted of, at least: 

1. direct cash payments; 

11. payiT.le114:s on behalf of or for the benefit of the defendant ATF 

FMIF, to third parties: 

Particulars 

The plaintiff will not be able to provide particulars of the payments 

until the completion of interlocutory steps in this proceeding. 

(b) delivered value to the defendant .ATF the FMIF in relation to Vi'hich the 

plaintiff is entitled to trace. 

Particulars 
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The plaintifhvill not be able to provide partieulars of the assets . 

ted by that , ·alue until the completion of interloeutory steps m represen • 

this proceeding. 

OA. Th© 8 ©ttl°©m©Rt St!m: ©@Rsist©e @fa t0tal flaym©Rt @f flRR©iJ§lal iR th© am0unt @f 

$19,§'51,8QQ.@§, ©@mprisiRg th© ffill@WiRg ©}asses @fpaym©Rts mae© h©FW©©R 

28 Atigtist 2QQ8 anti 27 May 2Ql 1: 

(~ 

(ti) 

(B) 

(t) 

ATF FMJF ("I>ired Payments"); 

1\ WF t U.'1 AtimiRistrati@R Ptv Lle paym©fl:ts hy th© mat eefcReant ATF n€1 

("LMl.t'') f@r FMIF's €1J§l©rati@R W©S, at th© @irneti@ft @f the first e©f@R@~ 

ATFFMIF; 

- ©Hts ll,. th© first e©fcR@Mt ATF MPF t0 the iirst e©fcR@ant f©r trust '@&t1ll I 

i11aRag©rn€lftt fe©s; 

pa>1'll1©Rts hy the iirst e©fcRtiaRt ATF MPF t© h@rr€1W©rs fr0m FMIF, at th© 

@ir©eti0R @f th© first @efcRtiant ATF FMIF; 

r. ·th 1ti @f th© FMIF, at fla)1R€1ftts lly th© first ti©fcRtiaRt ATF MPr t€1 1'U1t €l ©rs 

th© eir€€lti€lR @fthe first e©fcReaftt ATF FMIF; 

- ©Rts lF. the fiFSt el@reneant ATF MPF t0 StiRtlry thire flal'ty ere@it0rs f?ft tlll ' 

@f th© FMIF, at th© eirneti©R @fth© first eefcReaftt ATF FMIF. 

p al'ti©tilars 

The trnRsaeti©fts withift th©s© elasses ar@ i@eifttifi©e vl'ithiR iftt©mal l©eg©r aeie0unt ft©. 

13Q4 l, v:hi©h was maitttaiftee hy th© first @©fcft@aftt ift r©lati©ft t© th© 8©ttl@m©ftt St!m: 

iR this prne©©tiiftg, a separate S©ttlerneftt SYm itt rnlat©@ pr@eee@ittg 88~32/14 a13:@ aft 

47B. 

. ("\lb •t tUlf©lat©@ Chm similar) assigni11eftt ei@Reemiftg Mr Karnel Alhass1t r asst 

. t") ass1gnme11 

ATF FMIF as pal't @f th© 8ett1©111©ftt Slim iR this flF€l©©©tiiHg atte as pal't @fthe 

Settl©m©ftt Sum iH rnlat©@ J?f€l©©€BiHg S8Q32/14 ("FiFst Pneeedi11g"),, vrns 
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$S,SS(;,QQ8. Th@ plmHtiff a@@@pts that this !l:!:ll€HtiR kas t€l €1@ app€ll'ti€lE:€1€l 

@eW\'€1€lft this pr€l€1€1€1€liHg and the First PrneeediE:g. 

Pavment of interest on the Settlement Sum under the Assignment Deed 

47C. As pleaded in paragraphs 29(f), 29(g), 44(a) and 46(a) above, by clause 4.3 of 

the Assignment Deed (as varied) the first defendant ATF the MPF agreed to 

pay interest to the Assignor on the unpaid Settlement Sum at the rates of: 

(a) 10% per annum between 28 August 2008 and 28 August 2009; 

(b) 7% per annum between 28 August 2009 and 28 August 2010: and 

(c) 8.5% per annum from 28 August 2010. 

47D. BeFN€1€lH Attg:t:!St 2QQ8 m1€l JulyBy no later than May 2011, the first defendant 

ATF the MPF had paid at least $5,679,658 ("Total Interest") to PTAL (acting 

as Custodian for the first defendant ATF the FMIF) as Assignor or. in the 

alternative. the first defendant ATF the FMIF for interest on("laterest"): 

(a) the Settlement Sum tlE:!i€lr the AssigrnReftt "9ee@ in this pr€l€l€le!iiRg; 

(b) the S€lttlern€lftt Sttm settlement sum referred to in m100r the Assignm:eftt 

~ in the assignment deed the subject of the First Proceeding.~ 

plmatiff &€l€l©Pts that this atE:€l1mt has t€l s€l aJ§n:rnrti€lH€ld s©t\ve©11 this 

pr€l©€le!iil1g !l:llS the First Pr€l€l€l©aiRg. 

Particulars 

The best particulars that the plaintiff can currently give in relation to the composition 

of the $5.679.658 was provided in the plaintiffs further and better particulars dated 

30 March 2016. 

Th© i11ter©st transa©ti€l11s ar© i!iefttiii@8 withiE:: fi) iat©mal l@sg©r a©€1€lttftt ft€l. 

BQQ/:Al 472 ;vhi8'11 was mmatam©s @y th© iirst sereE:satlt ift rnlati€l11 t€l the S@ttlBmeat 

SYm i11 this prnB©ediHg, th© Settlem©ftt S-um ift th© First Pr€l€l€l©si11g, the Al@assit 

assigrnlUlftt ans !l:ll lIDFill&te81€l!Ul f@r $§'.1 miHi€lll MS fii) iatfMllal l@sg@r a@€1€ll'lftt ft€l. 

BQH MS (iii1 iatBmal l@sger ae€l€ltiftt ft€l. BQ4Q. 
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47E. Of the Total Interest. the plaintiff claims the amount of $3.805.370.86 

("Interest") as having been paid in relation to the Settlement Sum. 

Particulars 

This represents 67% of $5.679.658. 

The amount of 67% was calculated by dividing $19.551.800.65 by 

$29.283.463.41. 

The amount of$29.283.463.41 was calculated by adding $19.551.800.65 to 

the amount of $9.731.662.76. which is the settlement sum in the First 

Proceeding. 

Centrilrutien te th@ Fttnd 

HE. Th@ Paym@m 1ly th@ first €i@reIHiant ATF ~.iPF @f tk@ S@ttl@m@m Sm¥!: aft§ th@ 

Im©rnst t© th© first d©reftdant ATF FMIF, was a ©©ntri1lttti©H t© th© Food iH 

E~ 1lm rer th© paym@m @f tk© S@ttl©rft©ftt: Sum an§ th© lm©f©st, th© FttHd 

'.V@uld ft!lN© 1"! ©©Fl: i'®r a €l©Hsi8©ni@ly l@ss©r Sl:lll'l:; 

(1!) th© first 8©fcH8oot fJF FMIF us©a th© S©ttl©il'l:©ftt Sum aftd th© lm:©rnst t© 

©©ntilm© its 1!YsiH©88, whi©k ©©Htri1lut©a t© th© ©rnati©H @fth© Fl:iHd. 

The first defendant's breaches of duty 

The "no conflict" duty 

48. By entering into the Assignment Deed, the first defendant ATF the MPF placed 

itself in a position where the duties that it owed to the beneficiaries of the FMIF 

were in conflict with the duties that it owed to the beneficiaries of the MPF, in 

that: 
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(a) the interests of the beneficiaries of the FMIF required LMIM to maximise 

the amount the FMIF could recover for the Lifestyle Loan; while 

(b) the interests of the beneficiaries of the MPF required LMIM to minimise, 

as far as reasonably possible, the amount it paid to acquire assets on 

behalf of the MPF. 

49. The first defendant ATF the MPF did not seek, or obtain, the informed consent 

of the beneficiaries of the MPF: 

(a) to the first defendant being in the position of conflict pleaded in paragraph 

48 above; or 

(b) to enter into the DeedsAssignm©E:t JJsss €Jr tftg First, 8©s€JE:s €Jr Thirs 

JJggss @f Variati€JE: @f th© AssigmR©E:t JJgg§, W'l pl©asss iR paragFaphs 28 

t© 47 @f this Statsrni:mt @f Claim. 

Equitable dutiesstth' €Jf ©ar€l 

50. Notwithstanding its knowledge of the matters pleaded in paragraphs 32 and 36 

above: 

(a) if the first defendant ATF the MPF relied upon the Hymans Valuation in 

entering into the Assignment Deed: 

(i) the first defendant A TF the MPF failed to comply with the 

obligation in clause 4.1 of the Assignment Deed for the Assignee to 

obtain a new valuation of the Cattai Property within 90 days of the 

Settlement Date; 

(ii) the "valuation date" of the Hymans Valuation was 29 February 

2008, and (as pleaded in paragraph 24(h) above) the Hymans 

Valuation stated that Hymans did not assume any responsibility or 

accept any liability where the valuation was relied upon after the 

expiration of three months from the date of valuation; 

(iii) notwithstanding the matters pleaded in paragraphs 24(f) and 24(g) 

above, the first defendant ATF the MPF did not obtain Hymans' 
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prior written consent to the first defendant A TF the MPF relying 

upon the Hymans Valuation for the purposes of entering into the 

Assignment Deed; 

(iv) notwithstanding the matters pleaded in paragraph 24(h) above, the 

first defendant ATF the MPF did not advise Hymans of the 

following factors that would be likely to have an effect on the 

valuation of the Cattai Property: 

A. that the FMIF had held a sale campaign for the security 

property, but no sale had eventuated; and 

B. that the first defendant, and most interested parties, considered 

that a change of zoning for the Cattai Property would be 

desirable; 

(b) in the premises pleaded in paragraph 36(e)(i) above, the first defendant 

ATF the MPF agreed to pay the amount of $19,551,800.65 as the 

Settlement Sum under the Assignment Deed, notwithstanding that: 

(i) in breach of clause 4.1 of the Assignment Deed the first defendant 

ATF the MPF and as the Assignee did not commission and pay for 

an independent valuation (or any valuation) as contemplated by that 

clause. 

(ii) this breached clause 4.2 of the Assignment Deed, as this was not the 

market value of the Cattai Property as determined by a valuation 

obtained pursuant to clause 4.1 of the Assignment Deed; 

(iii) this was $551,880.65 more than the value of $19 million ascribed to 

the Cattai Property by the Hymans Valuation; 

(iv) the first defendant did not anticipate that there would be any 

recovery from the guarantors (that is, Beach and Jacink, as pleaded 

in paragraph 18(d) above); 
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(v) when the Assignment Deed was executed on 28 August 2008, the 

Facility to Security Ratio for the Lifestyle Loan was approximately 

103%, in circumstances where, in the premises pleaded in 

paragraphs 18( e ), 18(h) and 20( c )(iii) above: 

A. between 30 March 2005 and 5 February 2007 the Facility to 

- Security Ratio had been required to be 63 %, at the discretion 

of the Lender; and 

B. from 5 February 2007, the Facility to Security ratio was 

required to be 67%, at the discretion of the Lender; 

sf the Assignmem Deed the first defendant ATF the MPF agreed to pay 

interest to the Assignor on the unpaid Settlement Sum at the rates pleaded 

at 47C above@¥. 

notwithstanding that: 

(iv) in or about August 2008 or, alternatively, when the Conflict Record 

was prepared in October 2008, the MPF did not have sufficient cash 

reserves to pay the Settlement Sum to the FMIF; 

(v) in the premises pleaded in paragraph 47 above, the MPF did not 

have sufficient cash reserves to pay the Settlement Sum until 

approximately July 2011; 

(vi) in the premises, the Assignment Deed as varied caused interest to 

accrue on the Settlement Sum SR the am©YRt sf $19,§§ l ,8QQ.8§ per 

annum, at the rates pleaded in paragraph 47C abov~ above, for 

a period of almost three years; 
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(vii) as pleaded in paragraph 50(b)(v) above, the Facility to Security 

Ratio for the Lifestyle Loan was approximately I 03% as at 28 

August 2008, before interest commenced accruing on the unpaid 

Settlement Sum pursuant to clause 4.3 of the Assignment Deed; and 

(viii) the Cattai Property was not income producing (as pleaded in 

paragraph 36(c) above); and 

( d) as pleaded in paragraphs 29(a) and 30 above, in breach of clause 2.1 of the 

Assignment Deed the first defendant caused the Securities to be assigned 

to itself ATF the MPF on 28 August 2008, notwithstanding that: 

(i) clause 2.1 provided that the assignment was to take effect from the 

Settlement Date; 

(ii) as pleaded in paragraph 46(b) above, the Assignment Deed was 

varied so that the Settlement Date was 28 August 2011 or such 

earlier date as may be mutually agreed; 

(iii) in the premises pleaded in paragraphs 39 and 40 above neither the 

MPF Credit Committee, nor the Board of Directors of LMIM, had 

approved the Assignment Deed when the Securities were assigned 

to the first defendant ATF the MPF. 

Breach of duty 

51. In the premises pleaded in paragraphs 48, 49 and 50 above, by entering into the 

Assignment Deed on 28 August 2008 and the First, Second and Third Deeds of 

Variation and by performing the terms of these Deeds, the first defendant A TF 

the MPF breached the duty (pleaded at paragraph 14 above) that it owed to the 

beneficiaries of the MPF not to place itself in a position of conflict of interest or 

duty, in that the duties that it owed to the beneficiaries of the MPF conflicted 

with the duties that it owed to the beneficiaries of the FMIF. 

52. In the premises pleaded in paragraph 50 above, by entering into the Assignment 

Deed on 28 August 2008 and the First, Second and Third Deeds of Variation 

and by performing the terms of these Deeds, the first defendant A TF the MPF 
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breached the duty (pleaded at paragraph 15 ·above) that it owed to the 

beneficiaries of the MPF to exercise the same care that an ordinary, prudent 

person of business would exercise in the conduct of that business were it his or 

her own. 

Duties under the Trusts Act 1973 (Qld) 

53. In the premises pleaded in paragraph 50 above, by entering into the Assignment 

Deed on 28 August 2008 and the First, Second and Third Deeds of Variation 

and by performing the terms of these Deeds, the first defendant A TF the MPF 

breached the duty <oleaded at paragraph 16(a) above) it owed pursuant to s.22 of 

the Trusts Act to the beneficiaries of the MPF, to exercise the care, diligence and 

skill a prudent person engaged in that profession, business or employment 

would exercise in managing the affairs of other persons, when exercising a 

power of investment. 

54. The first defendant A TF the MPF breached the duties (pleaded at paragraph 

l 6(b) above) that it owed pursuant to s.24 of the Trusts Act to the beneficiaries 

of the MPF, in that by entering into the Assignment Deed on 28 August 2008 

and the First, Second and Third Deeds of Variation and by performing the terms 

of these Deeds: 

(a) in the premises pleaded in paragraphs 50(a), 50(b) and 50(c) above, the 

first defendant ATF the MPF breached the duty that it owed pursuant to 

s.24( e) of the Trusts Act to take into account the risk of capital or income 

loss or depreciation when exercising its power of investment; 

(b) in the premises pleaded in paragraphs 50(b), 50(c) and 50(d) above, the 

· first defendant A TF the MPF breached the duty that it owed pursuant to 

s.24(g) of the Trusts Act to take into account the likely income return and 

the timing of income return; 

(c) in the premises pleaded in paragraphs 50(c)(iv) and (v) above, the first 

defendant ATF the MPF breached the duty that it owed pursuant to 

s.24(h) of the Trusts Act to take into account the length of the term of the· 

proposed investment; 
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(d) in the premises pleaded in paragraphs 50(a), SO(b) and SO(c) above, the 

first defendant A TF the MPF breached the duty that it owed pursuant to 

s.24G) of the Trusts Act to take into account the liquidity and 

marketability of the proposed investment during, and at the end of, the 

term of the proposed investment; and 

(e) in the premises pleaded in paragraph 50(c) above, the first defendant ATF 

the MPF breached the duty that it owed pursuant to s.24(n) o(the Trusts 

Act to take into account the cost of making the proposed investment. 

Loss suffered by the MPF 

S5. But for the first defendant ATF the MPF's breach of duties pleaded at 

paragraphs 48 to S4 above. the first defendant ATF the MPF would not have: 

(a) entered into the Deeds: 

(b) paid the Settlement Sum: 

( c) paid the Interest. 

(ti) ill €lf alrnttt Jttly 2911 ill:© ID:fil: e©WlleMlt ATF ill:© MPF pai€l ill:© am©tmt eif 

$19,551,899.~5 as th© S©ttl©m©llt Sttm pttFSttallt t€l th© Assignm©llt J)©©B, 

pltts ~t©rnst ©al©ttlat©e at ill:© rat©s pl©a€l©€l ill paragraphs 59(€:)(i) tei 

(iii) alrnn, tei PTAL ill its ©&fla©ity as Gttstei€lioo eif tll:© FMif; 

(€:) ill ©Xilhoog©, ill:© eillly Yaltta@l© S©©ttfity that ill:© ID:§! B©Wlleoot l'rTF th© 

MPF Fil©©i'.'©€l pmsttoot tei th© Assigm~©llt I:>©©e was r©gist©rne meiftgag© 

SSA. As a result of the matters pleaded in paragraph SS. the first defendant ATF the· 

MPF suffered a loss in the amount of $18.982. 171.51 ("Loss"). 

Particulars 

(Settlement Sum plus Interest) minus (the Sale Proceeds - defined below) 
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($19.551.800.65 and $3.805.370.86) minus ($4.375.000) 

55B. The first defendant is liable (the "Liability") to pay equitable compensation to 

the plaintiff for the Loss. 

§(;. The tE:aflrnt value sfthe Cattai PFspe¥ty as at: 

(a) 28 Augttst 2QQ8, llei11g the sate sfthe Assignme11t I:>ee8; 

(fl) July 2Qll, llei11g the sate 011 eF afisttt whieh the .fiOO defeadam ATF th:e 

MPF pai8 the Settle1E:eftt Sum te PTAL in its eapaeity as Custsdian sf the 

( FMIF; and 

( 

(e) the tfial sf this pFeeeedmg; 

was, and 1.viH lie, sigftifieamly less thaa: 

(d) the amsum ef $19,§§1,8QQ.(;§ that the Mfil defe11dam ATF the MPF 

agFeed t@ ood aid pay as the s ettlemeat Sum puFsuam t@ the Assigameftt 

I:>eed; Md 

(e) the ameum ef $19,§§1,8QQ.(;§ plus !!!LinteFest ealeulated llew:eea 28 

Augttst 2QQ8 !lll:d July 2Ql 1 at the Fates pleaded iii paFagFaphs §Q(e)(i) te 

(iii) allsve, whieh the fiFst 8efendam ATF the MPF agFeed te pay ood aid 

~pttFsuam ts the Assignrnem I:>eed (as atlieftded). 

PaFtieulws 

The @est paFthnllws the plai~ ean prnvide we that: 

(i) ©ft ©f allsut 1 July 2QB the plaitttiffs KsFdaMetttha Pty Ltd (AQl 

lQQ 1@ 391) and CaliflFe Capital Limited (ACN 1Q8 318 98§) 

sfitaitted a valttatis11 tfem LaadMwk 'Nhite valueFs fuF the Cattai 

Prnpe¥ty i11 the amsum sf$4,18Q,QQQ.QQ, euludiag CST; aad 
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(ii) the plaintiffs KemiaMentha Pty Ltel f;AGN 1 QQ 1@ 3 91) ooel CalffiFe 

C!l}?ital Isimiteel (AGN 198 318 98$) s©l@ the Cattai PrnpeFty mF 

$4,337,QQQ pkts GST in Jttly 2913. 

56A. In July 2013. the plaintiff and Calibre sold the Cattai Property for $4.357.000 

("Sale Proceeds"). 

Particulars 

The best particulars that the plaintiff can provide the sale process are provided in the 

further and better particulars dated 30 March 2016 save that to those 

particulars one further sale dated 23 April 2012 by PTAL to Mr Peter Farrell 

of Lot 177 in the amount of $455.000 should be added. 

(a) in the pFe1i;;ises pleaeleel in parngrnphs 4 t€J 7 a@©ve, awatse that it, ATF the 

MJ2f, helel ttte assets ©ftfte MPF ©n tmst mF the hene:B:eiaries ©fthe MPF; 

(h) in the premises pleaeleel ia parngraphs 31 t© 3 ©, pRFagraph 4 Q ooel 

paFagrnphs 48 t€J §Q ahve, a\VaFil tttat tftil payments t© its@lf A:TF th@ 

FMIF, €JF alt@matively t© PTAis as Gtist©eliM ©f the FMIF, ©f 

$19,Ml,8QQ.©$ as the Settlement Stim pmsmmt t© the Assigm1uim D@@el, 

Mel fu.Llnt@FilSt ptiFStifil'l:t ts elatise 4 .3 ©f the Assigame:m De eel, weFil 

rnaele: in@rna@h sf tmst. 

58. In the premises pleaded in paragraph 13(a) above, insofar as PTAL may hold 

the Fund or other assets in its as Custodian of the FMIF, it holds the Fund or 

other assets, as agent for the first defendant A TF the FMIF, pursuant to clause 

2.1 of the Custody Agreement. 

(a) the amount pleaded in paragraph 57 above in its capacity as Custodian of 

the FMIF, it holds that amount as agent for the defendant ATF the FMIF, 

pursuant to clause 2.1 of the Custody Agreement; 

(b) assets representing the value it received from the Settlement Sum, it holds 

those assets as agent for the defendant ATF the FMIF, pursuant to clause 

2.1 of the Custody i'\greerHent. 
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59. In the pre!:nises, the defundant ATF the FMIF holds: 

(a) the amount of$19,551,800.65 paid as the Settlement Sum pursuantto the 

Assignment Deed (subject to any appropriate adjustments); and 

(b) all interest paid pursuant to clause 4.3 of the Assignment Deed; 

on a constructive trust for the plaintiffs, in their !§. capacity as trustees of the 
MW:-

The first defendant's right of indemnity and the plaintiff's right of subrogation 

61. The first defendant is insolvent. 

62. The first defendant A TF the FMIF entered into the Deeds acting for the benefit 

oftheFMIF. 

63. The Deeds. the payment of Settlement Sum and the pavment of the Interest. 

orovided a benefit to LMIM A TF the FMIF and the FMIF. 

64. The first defendant was acting ATF the MPF and ATF the FMIF when it 

entered into the Deeds. 

65. The first defendant was acting A TF the MPF and ATF the FMIF when the 

Settlement Sum was paid. 

66. The first defendant was acting ATF the MPF and A TF the FMIF when the 

Interest was paid. 

67. The first defendant was acting ATF the MPF and ATF the FMIF when it passed 

the Resolution. 

68. In the premises pleaded at paragraphs 64 to 67~ the first defendant incurred the 

Liabilitv to the plaintiff. in circumstances where the first defendant was acting 

A TF the MPF and ATF the FMIF. 

69. The first defendant is entitled to an indemnitv out of the assets of the FMIF. 

including the Fund. in respect of the Liability and any other liabilities to the 

plaintiff in this proceeding (''Indemnity"). 
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70. The first defendant is entitled to a lien or charge over the assets of the FMIF. 

including the Fund. to secure the Indemnitv. 

71. The plaintiff is entitled to be subrogated to the rights of the first defendant in 

relation to the Indemnity. 

fa) hi:ettFreie thei lia@ilitieis fur @reaeih@s @f emy pleia!ieie al3@v€l pl@aaeie at 

paragi=aphs 55 t© 59, :vhi1o octing no the tr1otcc of the Fl 41£; 

f@) is @Htitl@a t€l an iH!i@mnity €ltlt @Hh@ ass@ts @fth@ FMIF ift nlSfl€l€lt @fth@ 

is ©Htitl@!i t© a li©H 0r @harg@ 0v€lr thei asseits 0fth€l FMIF t0 8€l€lttr€l that 

{;2. Th@ plaimiff is €lfttitl@!i t€l @ei 800F€lgat€l@ t© tlu: rights @f tl1ei E:f8t a©fefta&Ht iH 

r@lati€lH t0 th@ ass@ts 0f th€l FMIF, iH@ltt!iiHg thei FttH!i. 

The plaintiffs claim.§. the following relief: 

1. Equitable compensation against the first defendant in the amount of the Loss; 

2. A declaration that the defendant holds the amooot paid pursuant to the 

Assignment Deed (as varied) on constructive trust for the plaintiffs; 

3. Interest pursuant to s.58 of the Civil Proceedings Act 2011 (Qld); 

4. Costs; 

5. Such further or other order as the Court sees fit. 

6. A declaration that: 

(a) the first defendant is entitled to oo iHeieift'lilifieiel an indemnity out of the 

assets of the FMIF. including the Fund. in respect of the liahility Liability 
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and any other liabilities of the first defendant to the plaintiff in this 

proceeding; 

(b) the first defendant has a lien or charge over the assets of the FMIF = 

including the Fund. in respect of the lia@ility Liabilitv and any other 

liabilities of the first defendant to the plaintiff in this proceeding; 

(c) the plaintiff is entitled to be subrogated to the rights of the first defendant 

ifl: rns1H~©t 0Hh© ass©ts sf th© FMIF, ifl:©lttdifl:g th© Fttfl:ein relation to the 

indemnity; 

(;A Ftt¥th©r sr ifl: th© ah©matin, a S©©laratisfl: that: 

(a) th© plaiE:tiff !me th© FMIF Unithsle@rs rook ©§ttally ifl: th© Flme; 

(8? th© plaimiff is ©E:titl©e ts a-rat©a@le eistri@ttti©fl: ifl: th© Fune ifl: relati©fl: t© 

7. Further, or in the alternative, an equitable charge or lien over the assets of the 

defendant to the extent of the defendant's liability to the plaintiff in this 

proeeeding. 

8. Further or in the alternative, an order that the first defendant and the second 

defendant instruct PTAL pursuant to clause 2.1 of the Custody Agreement to do 

all things necessary to give effect to any orders made against the first defendant. 

Signed: l J: t) l. 
Description: MINTER ELLISON 

Solicitors for the plaintiffs 

Dated: 27 August 2014 1 September 2015 14 October 2015 29 Fe@marv 
~19 April 2016 . 

This pleading was settled by Mr Crowe QC and Ms Ahem of Counsel. The 
amendments to this pleading were settled by Mr Crowe OC and Mr Goodwin of 
Counsel. 

NOTICE AS TO DEFENCE 

Your defence must be attached to your notice of intention to defend. 

ME_l28272362_3 (W2007) 
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Plaintiff: 

Defendant: 

The plaintiff claims: 

"DW-66" 

SUPREME COURT OF QUEENSLAND 

REGISTRY 
NUMBER 

Brisbane 

12 Ht(is-· 
KORDAMENTHA PTY LTD (ACN 100 169 391) IN ITS 
CAPACITY AS TRUSTEE OF THE LM MANAGED 
PERFORMANCE FUND 

AND 

LM INVESTMENT MANAGEMENT LIMITED 
(RECEIVERS AND MANAGERS APPOINTED) (IN 
LIQUIDATION) (ACN 077 208 461) 

CLAIM 

1. Equitable compensation calculated as follows: 

Payments pursuant to the AIIS Loan of 
Less receipts applied to principal of 
Net Loss 
Plus lost opportunity interest 
Equitable compensation: 

$11,385,581.62 
$3,609,648.53 
$7,775,633.09 
$9,044,723.21 

$16,820,356.30 

2. A declaration that the defendant as trustee for the LM First Mortgage Income Fund 

("FMIF") holds the amount of $3 ,905, 721.81 on constructive trust for the plaintiff, 

in its capacity as trustee of the LM Managed Performance Fund ("MPF"); 

3. A declaration that: 

(a) 

Fonn 2 Rule 22 

Ml:_ 12S1Jl62f>I> l 1W2f)IJ7 J 

the plaintiff is entitled to be indemnified out of the assets of the FMIF in 

respect of the defendant's liability to the plaintiff in this proceeding, in 

respect of the amount of $3,905,721.81; 

··--··--···-·---···········-··-···-----·--------~~-

MINTERELLISON 
Waterfront Place 
1 Eagle Street 
BRISBANE QLD 4000 
DX 102 BRISBANE 

Telephone (07) 3119 6000 
Facsimile (07) 3119 1000 
Email david.obrien 
@minterellison.com 
Reference DOB 407747963 

747 



( 

( 

(_ 

2 

(b) the plaintiff has a lien or charge over the assets and undertaking of the 

FMIF in respect of the defendant's liability to the plaintiff in this 

proceeding, in respect of the amount of $3,905,721.81; 

( c) the plaintiff is entitled to be subrogated to the rights of the defendant in 

respect of the assets of the FMIF, in respect of the amount of 

$3,905,721.81; 

4. Interest pursuant to s.58 of the Civil Proceedings Act 2011 (Qld) but excluding 

interest on so much of the claim for equitable compensation as includes the lost 

opportunity to earn interest; 

5. Costs; 

6. Such further or other order as the Court sees fit. 

The plaintiff makes this claim in reliance on the facts alleged in the attached Statement of 

Claim. 

ISSUED WITH THE AUTHORITY OF THE SUPREME COURT OF QUEENSLAND 

-t41 
And filed in the Brisbane Registry on / 6 Decemb.e. ~. ~ .... 

To the defendant: 

!'.IE 1~591621111 3 f\\'2007) 

c:o\JPR 

Registrar 

TAKE NOTICE that you are being sued 

Court. If you intend to dispute this claim or wis 

counterclaim against the plaintiff, you must within 28 days of the 

service upon you of this claim file a Notice oflntention to Defend 

in this Registry. If you do not comply with this requirement 

judgment may be given against you for the relief claimed and costs 

without further notice to you. The Notice should be in Form 6 to 

the Uniform Civil Procedure Rules. You must serve a sealed copy 

of it at the plaintiffs address for service shown in this claim as soon 

as possible. 
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Address of Registry: QEII Com1s of Law Complex 

415 George Street 

Brisbane QLD 4000 

If you assert that this Court does not hav_e jurisdiction in this matter or assert any 

irregtilarity you must file a Conditional Notice ofintention to Defend in Fonn 7 under 

Rule 144, and apply for an order under Rule 16 within 14 days of filing that Notice. 

PARTICULARS OF THE PLAINTIFF: 

Name: 

Plaintiffs residential 
or business address: 

Plaintiffs solicitors name: 

and firm name: 

KordaMentha Pty Ltd (ACN 100 169 391) in its capacity 
as trustee of the LM Managed Performance Fund 

Level 14, 12 Creek Street, Brisbane QLD 4000, Australia 

David Thomas O'Brien 

Minter Ellison 

Solicitor's business address: Waterfront Place, 1 Eagle Street, BRISBANE QLD 4000 

Address for Service: Waterfront Place, 1 Eagle Street, BRISBANE QLD 4000 

DX: 102 BRISBANE 

Telephone: (07) 3119 6000 

Fax: (07) 31191000 

Email address: david.obrien@minterellison.com 

Signed: 

Description: 

Dated: 

I .,~t· [ JL~. 
MINTER ELLISON 
Solicitors for the plaintiff 

/ S December 2015 

-

This claim is to be served on: LM INVESTMENT MANAGEMENT LIMITED 

of: 

and of: 

and of: 

~ff: 1251JJIJ21>()_J i\V?IJ07; 

(RECEIVERS AND MANAGERS APPOINTED) (IN 
LIQUIDATION) (ACN 077 208 461) 

FTI CONSULTING, 'CORPORA TE CENTRE ONE' 
LEVEL 9, 2 CORPORATE COURT, BUNDALL, QLD, 
4217 

BDO, LEVEL I 0, J 2 CREEK STREET, BRISBANE, 
QLD, 4000 

McGRA THNICOL, LEVEL 7, J 75 EAGLE STREET, 
BRISBANE, QLD, 4000 
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SUPREME COURT OF QUEENSLAND 

Plaintiff: 

Defendant: 

REGISTRY: Brisbane 

NUMBER: 
KORDAMENTHA PTY LTD (ACN 100 169 
391) IN ITS CAPACITY AS TRUSTEE OF 
THE LM MANAGED PERFORMANCE 
FUND 

AND 

LM INVESTMENT MANAGEMENT 
LIMITED (RECEIVERS AND MANAGERS 
APPOINTED) (IN LIQUIDATION) (ACN 077 
208 461) 

STATEMENT OF CLAIM 

Table of Contents 

The LM ~Ianaged Performance Fund ............................................................ ~ .•.........• 3 

The LM .First Mortgage Income Fund ...................................... .;;.; .• •.~··· ... ···················•·· 6 

Duties owed by the def end ant A TF the MPF ........................................... ; .. ; •.••••...•.••• 7 

Incorporation of Australian International Investment Services Pty Ltd ............... 8 

Acquisition by AIIS of a lease over land located in Canberra, ACT ...................... 8 

The MPF's loan to AIIS ("the AUS Loan") .............................................................. 9 

The FMIF's loan to AIIS ("the FMIF Loan") .......................................................... 9 

First Deed of Variation of the AIIS Loan ................................................................ 11 

Second Deed of Variation of the AIIS Loan ............................................... .-;;; ......... 12 

Priority Deed .............................................................................................................. 13 

Internal approvals for the Third Deed of Variation of the AIIS Loan ................. 14 

Third Deed of Variation of the AIIS Loan ............................................................... 16 

Second Priority Deed ................................................................................................. 16 

Internal approvals for the Fourth Deed of Variation of the AUS Loan ............... 17 

Fourth Deed of Variation of the AIIS Loan ..................................••......•...••••..•....... 19 

Third Priority Deed .............................................................................................. , .......... 20 

ST A TEMENT OF CLAIM 

Filed on behalf of the plaintiff 

Fonn 2 Rule 22 

\-JI: .. i2~·1151 l7J Jl j\\'2()1J7J 

MINTER ELUSON 
Waterfront Place 
I Eagle Street 
BRISBANE QLD 4000 
DX 102 BRISBANE 
Telephone (07) 3 l 19 6000 
Facsimile (07) 3119 l 000 
Reference NYB DOB 407747963 
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Internal approvals for the Extension Letter for the AUS Loan ............................ 21 

Extension Letter for the AIIS Loan ..............................................................•....••.... 22 

Incorporation of Aalto Apartments Pty Ltd .............................................•.•.....•...•• 23 

Appointment of PTAL as custodian trustee of the MPF, and assignment of the 
securities for the AllS Loan ...................................................................................... 23 

Internal approval for Fifth Deed of Variation of the AIIS Loan, and Land 
Availability Agreement between AIIS and Aalto ..... '. ................. ; ............................ 24 

Land Availability Agreement between AIIS and Aalto ......................................... 26 

Jones Lange LaSalle Valuation Report ............................... · .................................... 28 

Internal approvals for the Fifth Deed of Variation of the AIIS Loan .................. 29 

Fifth Deed of Variation of the AIIS Loan ....................................................... '°'''"'• 30 

Fourth Priority Deed ................................................................................................. 31 

Sixth Deed of Variation of the AIIS Loan ..................................................... ~ .......... 32 

Appointment of administrators to the defendant, and sale of the Land .............. 33 

The defendant's breaches of duty ........... ~u·············•································•·················· 33 
Equitable duty of care .......................... ;;, ................... " .. ·""'·"··"··· .......... < ........................... 33 

Third Deed of Variation of the AIIS Loan ......... , ............ , ................ , ...... ,,., ..... ,, •...... ., ... , ..• 33 
Fourth Deed of Variation of the AllS Loan ................... ., ................................. , ............. 35 
Extension Letter for the AJJS Loan .................•..... , .............. _., ........................................ ,. 36 
Fifth Deed of Variation of the AllS Loan ............. , .... ; ..•... " .......... ,. .................................. 38 
Sixth Deed ofVan·ation of the AIJS Loan .... , .... , •• ,., ..•. , .......... ,, ................. , ..... , ......... , .... ,, 41 

Duties under the Trusts Act 1973 (Qld) ......... , .............. , ................ - ...... ~ ................... 44 

Loss suffered by the MPF ......................................................................................... 47 

Interest paid on the FlVIIF Loan ............................................................................... 49 
Constructive trust ............................................................................................................ 49 
Right of subrogation ....................................................................................................... 50 

This claim in this proceeding is made in reliance on the following facts: 

1. The plaintiff: 

(a) is a company duly incorporated according to law; 

(b) is capable of suing in its corporate name; and 

(c) in the premises pleaded in paragraphs 4 to 11 below, has been with 

Calibre Capital Ltd ACN J 08 3] 8 985 ("Calibre") a trustee of a trust 

named the LM Managed Performance fund ("the MPF") since 12 April 

2013 and the sole trustee of the MPF since on or about 5 January 2015. 
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2. The defendant: 

(a) is a company duly incorporated according to law; 

(b) is, subject to the plaintiff obtaining leave to proceed against the defendant 

pursuant to s.500 of the Corporations Act 2001 (Cth), capable of being 

sued in its corporate name; 

(c) since at least 1999, has carried on business as a professional trustee for 

reward, in which capacity it created and managed investment schemes; 

(d) in the premises pleaded in paragraphs 4 to 11 below, was the trustee of the 

MPF from in or about December 2001until12 April 2013; and 

(e) in the premises pleaded in paragraphs 15 and 16 below, has been the 

responsible entity of a registered managed investment scheme named the 

LM First Mortgage Income Fund ("the FMIF") since 28September1999. 

3. In this pleading: 

(a) the defendant, when acting in its capacity as the trustee of the MPF, is 

referred to as "the defendant A TF the MPF"; 

(b) the defendant, when acting in its capacity as the responsible entity of the 

FMIF, is referred to as "the defendant ATF the FMIF." 

The LM Managed Performance Fund 

4. By a trust deed dated 4 December 2001 ("the First Trust Deed"), the 

defendant: 

(a) established a unit trust named The LM Managed Performance Fund ("the 

MPF"); and 

(b) became trustee of the MPF. 

5. By a Deed of Variation dated I I November 2002 ("the Second Trust Deed"), 

the defendant A TF the MPF deleted all parts of the First Trust Deed other than 

the parties, and replaced them with the terms set out in the Second Trust Deed 

(Recital B of the Second Trnst Deed}. 

~.-Jr: ... J25<J I 5977;;, l 2 f W2fJ0/J 
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6. By a Deed of Variation dated 25 November 2009 ("the Third Trust Deed"), 

the defendant ATF the MPF deleted clauses 1, 2.3, 2.4 and 3 to 27 of the 

Second Trust Deed, and replaced them with the terms set out in the Schedule to 

the Third Trust Deed (clause 1 of the Third Trust Deed). 

7. By a Supplemental Deed Poll dated 23 October 2012 ("the Fourth Trust 

Deed" the defendant ATF MPF amended the Third Trust Deed in the way set 

out in the Schedule to the Fourth Trust Deed (clause 2 of the Fourth Trust 

Deed). 

8. Relevantly, the following were terms of the First, Second, Third and Fourth 

Trust Deeds: 

(a) the defendant was the Manager (clause 1.1 of each Deed); 

(b) the Constitution was the Trust Deed including any Schedule, Annexure or 

Amendments to it (clause 1.1 of each Deed); 

(c) the Scheme was the trnst created by the Deed to be known as the LM 

Managed Performance Fund (clause 1.1 of each Deed); 

(d) the assets of the Scheme were: 

(i) the Scheme Fund (clauses 1.1 of the First and Second Trust Deeds); 

subsequently 

(ii) the Scheme Prope11y (clause 1.1 of the Third Trust Deed); 

(c) the Manager agreed to act as trustee of the Scheme (clause 2.1 of each 

Deed); 

(f) the Manager declared that it held: 

(i) the Scheme Fund (clauses 2.2 of the First and Second Deeds); 

subsequently 

(ii) the Scheme Property (clause 2.2 of the Third Trust Deed); 

on trust for the Members; 

Mf._1:'.!591S'l77_12 !\l'W071 
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(g) the name of the Scheme was: 

(i) The LM Managed Performance Fund (clause 2.3 of the First Trust 

DeedJ; subsequently 

(ii) The LM Managed Performance Fund or any other name that the 

Manager may determine from time to time (clauses 2.3 of the 

Second and Third Trust Deeds); 

(h) the beneficial interest in the Scheme Fund would be divided into Units 

(clause 3 .1 of each Deed); 

(i) the Constitution might be modified or repealed or replaced with a new 

Cons6tution by the Manager if the Manager reasonably considered that 

the change would not adversely affect Members' rights or was deemed 

necessary to conduct the affairs of the Scheme (clauses 24. l of the First 

and Third Trnst Deeds; clause 18.1 of the Second Trust Deed); 

U) the Manager must resign if (being a corporation) it became an externally­

administered body corporate as defined in the Corporations Act 2001 

(clauses 23 .1 (b )(ii) of the First and Third Trust Deeds; clause 17.1 (b )(ii) 

of the Second Trust Deed). 

9. On or about 19 March 2013, John Richard Park and Ginette Dawn MulJer were 

appointed voluntary administrators of the defendant. 

10. ln the premises, pursuant to clause 23 .1 (b )(ii) of the Third Trust Deed the 

defendant was required to resign as Manager of the MPF. 

11. By order of this Honourable Court made on 12 April 2013.: 

(8) the defendant was removed as trustee of the MPF; and 

(b) the plaintiff, and Calibre, were appointed jointly and severally as trustees 

of the MPF. 

12. On or about l August 2013, the defendant's creditors resolved to place the 

defendant into liquidation, and Mr Park and Ms Muller were appointed its 

liquidators .. 
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13. On or about 5 January 2015, Calibre retired as trustee of the MPF. 

14. In the premises, the plaintiff is the sole trustee and Manager of the MPF. 

The LM First Mortgage Income Fund 

15. On or about 28 September 1999, the defendant established the LM First 

Mortgage Income Fund ("the Fl\rIIF"). 

16. Since on or about 28 September 1999: 

(a) the FMIF has been, and remains, a registered managed investment 

scheme, pursuant to s.601EB of the Corporations Act 2001 (Cth). 

(b) the defendant has been, and remains, the Responsible Entity of the FMIF; 

(c) the defendant has held, and continues to hold, the property of the FMIF on 

trust for its members, pursuant to s.601 FC of the Corporations Act 2001 

(Cth). 

17. Pursuant to the terms of a Custody Agreement dated 4 February 1999, between 

the defendant and Permanent Trustee Australia Ltd ACN 008 412 913 (later re­

named The Trust Company (PTAL) Ltd) ("PTAL"): 

(a) PTAL agreed to custodially hold the Portfolio and Title Documents as 

agent for the defendant in relation to (inter alia) the FMIF (clause 2.1 and 

Schedule 2); 

(b) the defendant was responsible for taking all decisions in relation to the 

Portfolio and, subject to the Custody Agreement, PT AL was required to 

act on the defendant's lnstructions in relation to any assets of the Portfolio 

(clause 4.1 ); 

(c) the plaintiffs will rely upon the full terms of the Custody AI:,'Teement at the 

hearing of this proceeding. 

18. Jn this pleading: 

(a) PTAL, when acting in its capacity as the custodian trustee of the FMIF, is 

referred to as "PT AL ACF the FMJF"; and 
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(b) PTAL, when acting in its capacity as the custodian trustee of the MPF, is 

referred to as "PTAL ACF the MPF." 

Duties owed by the defendant ATF the MPF 

19. At all material times, the defendant A TF the MPF owed a fiduciary duty to the 

beneficiaries of the MPF not to place itself in a position of conflict of interest or 

duty. 

20. At all material times, the defendant ATP the MPF owed a duty to the 

beneficiaries of the MPF to exercise the same care that an ordinary, prudent 

person of business would exercise in the conduct of that business were it his or 

( her own. 

( 

21. At all material times, the defendant ATF the MPF owed duties to the 

beneficiaries of the MPF: 

(a) pursuant to s.22 of the Trusts Act 1973 (Qld), ("the Trusts Act") to 

exercise the care, diligence and skill a prudent person engaged in that 

profession, business or employment would exercise in managing the 

affairs of other persons, when exercising a power of investment; and 

(b) pursuant to s.24 of the Trusts Act to take into account, inter alia, the 

following matters, when exercising a power of investment: 

(i) 

(ii) 

(iii) 

(iv) 

the risk of capital or income loss or depreciation (s.24(e)); 

the likely income return and the timing of income return (s.24(g)); 

the length of the term of the proposed investment (s.24(h)); 

the liquidity and marketability of the proposed investment during, 

and at the end of, the tenn of the proposed investment (s.24(j)); and 

(v) the cost (including commissions, fees, charges and duties payable) 

of making the proposed investment (s.24(n)). 
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Incorporation of Australian International Investment Services Pty Ltd 

22. On or about 29 September 2002, Australian International Investment Services 

Pty Ltd ACN 102 261 898 ("AIIS") was registered as a company. 

23. At all material times: 

(a) the sole director and secretary of AIIS was Mr Peter Drake; and 

(b) Mr Drake was a director of the defendant; and 

(c) Mr Drake was the Chairman and Chief Executive Officer of the 

defendant. 

24. On a date that is unknown to the plaintiff, but which was not later than 21 

December 2004, LMIM acquired all the shares of AIIS, in its capacity as trustee 

oftheMPF. 

Particulars 

An ASIC company search for AIIS records that document number 

1E0549876, effective 21 December 2004, was received and 

processed on 23 December 2004. 

25. In the premises, at all material times after 21 December 2004: 

(a) AIIS was a wholly-owned subsidiary of LMIM ATF the MPF; and 

(b) LMIM ATF the MPF controlled the actions of AIIS. 

Acquisition by AIIS of a lease over land located in Canberra, ACT 

26. On a date that is unknown to the plaintiff, but which occurred after AlIS was 

incorporated on 29 September 2002, AJIS acquired a leasehold interest in land 

situated at 7 Irving Street, Phillip, Australian Capital Territory; more 

particularly described as Block l, Section 22, Division of Phillip, Volume 1541 

in Folio 73, Deposit Plan 2329 Cthe Land"). 

27. Insofar as they arc known to the plaintiff, the terms of the lease over the Land 

were: 

.'-ll" 115915'>77" l:? ;\-.:".!!)(fJ) 
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(a) the lease was granted on 11 December 1998; and 

(b) the term of the lease was 99 years. 

The MPF's loan to AUS ("the AUS Loan") 

28. On or about 19 January 2005: 

(a) the defendant ATF the MPF, as Lender; and 

(b) AIIS as Borrower, 

entered into a Loan Agreement ("the AUS Loan"). 

29. Relevantly, the following were terms of the AIIS Loan: 

(a) the Borrower had requested the AIIS Loan from the Lender (Recital A); 

(b) the Lender had agreed to make the Loan available to the Borrower on the 

terms and conditions of the Loan Agreement (Recital B); 

(c) the "Loan" was $1,140,000.00 (item 8, schedule); 

(d) the "Approved Purpose" was "purchase and development of [the Land]" 

(item 1, schedule); 

(e) the "Commencement Date" was 23 December 2004 (item 4, schedule); 

(f) the "Expiry Date" was 22 December 2008 (item 5, schedule); 

(g) the Interest Rate was 10% per annum (item 6, schedule); 

(h) no securities were taken as security for the performance of AJIS's 

obligations under the AIIS Loan; and 

(i) the Lender was to provide the Loan to the Borrower "on or after the 

Commencement Date" (clause 2). 

The FMIF's Joan to AUS ("the FMJF Loan") 

30. On a date that is unknown to the plaintiff, but which the plaintiff believes 

occuned on or about 8 April 2005, parties including: 
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(a) the defendant ATF the FMIF; and 

(b) PTAL ACF the FMIF; and 

(c) AIIS, 

entered into a Loan Agreement ("the FMIF Loan"), by which the defendant 

ATF the FMIF, or in the alternative PTAL ACF the FMIF, loaned money to 

AIIS. 

Particulars 

(i) On or about 30 November 2008: 

A. PT AL ACF the FMIF; 

B. the defendant ATF the FMIF (as First Lender); 

C. the defendant ATF the MPF (as Second Lender); and 

D. AUS as Mortgagor, 

executed a Priority Deed. Item 4(a) of the Schedule to the Priority 

Deed states that the First Lender's Security included a Loan 

Agreement with AIIS, dated 8 April 2005. 

31. On or about 12 April 2005, the defendant ATF the FMIF caused PTAL ACF the 

(_ FMIF to take a mortgage over the Land, as security for the performance of 

AllS's obligations under the FMIF Loan, 

Particulars 

(i) Mortgage 1416794, registered on 27 April 2005. 

(ii) Hem 4(b) of the Schedule to the Priority Deed dated 30 November 

2008. 

32~ On 27 April 2005, the mortgage granted to the defendant A TF the FMIF was 

registered over the Land, as first registered mortgage 14 I 6794. 

33. The Principal Sum secured by registered mortgage 1416794 was $1,690,000.00 .. 

\1E 125'i15'>77 12 i\\ 2007> 
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Particulars 

(i) Item 7 of registered mortgage 1416794; 

(ii) Clause 2 of the Memorandum of Provisions registered as document 

1200308. 

34. Other than as pleaded in paragraphs 30 to 33 above, the terms of the FMlF Loan 

are presently unknown to the plaintiff. 

35. The FMIF Loan was subsequently varied by: 

(a) a Deed of Variation dated 19 June 2007; 

(b) a Deed of Variation dated 12 December 2007; 

(c) a Letter of Variation dated 14 April 2008; and 

(d) a Letter of Variation/Deed of Variation, dated November 2008. 

Particulars 

Stated in item 4(a) of the Schedule to the Priority Deed dated 30 

November 2008. 

36. Other than as pleaded in paragraph 35 above, the terms upon which the FMIF 

Loan was varied are unknown to the plaintiff. 

First Deed of Variation of the AlIS Loan 

37. On or about 11 April 2005: 

(a) the defendant ATF the MPF, as Lender; and 

(b) AIIS as the Borrower, 

entered into a Deed of Variation of the AlIS Loan ("the First Deed of 

Variation of the AIIS Loan"). 

38. Relevantly, the following were terms of the First Deed of Variation of the AHS 

Loan: 

.\If\ .. i<?.5'J j ~1)77,. J 2 ( \\'20!i7 j 
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(a) the Principal Security was defined as the AIIS Loan (item 4, Schedule); 

(b) the Principal Security was varied as follows: 

(i) the Loan Amount was increased to $4,200,000.00; and 

(ii) the variation to the Principal Security contain.ed in the First Deed of 

Variation of the AIIS Loan would be effective as and from 11 April 

2005; 

(item 6, Schedule). 

Second Deed of Variation of the AUS Loan 

39. On or about 30 November 2008: 

(a) the defendant ATF the MPF, as Lender; and 

(b) ABS as the Borrower; 

entered into a Deed of Variation of the AIIS Loan ( .. the Second Deed of 

Variation of the AUS Loan"). 

40. Relevantly, the following were terms of the Second Deed of Variation of the 

AIIS Loan: 

(a) the Principal Security was defined as the AIIS Loan, as varied by the First 

Deed of Variation of the AIIS Loan (item 4, Schedule); 

(b) the Principal S~curity was varied as follows: 

(i) the Expiry Date was extended from 22 December 2008 to 1 May 

2009; 

(ii) AIIS was required to provide additional secmity, including a second 

registered mortgage over the Land; 

(iii) Lhe variation to the Principal Security contained in the Second Deed 

of Variation of the AlIS Loan would be effective as and from 22 

December 2008; 
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(item 6, Schedule). 

41. On 30 November 2008, the mortgage granted to the defendant ATF the MPF 

was registered over the Land, as second registered mortgage 1611828. 

Priority Deed 

42. On or about 30 November 2008: 

(a) PTAL ACF the FMJF, as First Lender or Custodian; 

(b) LMIM ATF theFMIF; 

(c) LMIM ATF the MPF, as Second Lender; and 

( d) AIIS as Mortgagor, 

entered into a Priority Deed. 

43. Relevantly, the Priority Deed provided that: 

(a) the First Lender's Security, including: 

(i) the FMIF Loan, as varied by Deeds of Variation dated 19 June 2007 

and 12 December 2007, a Letter of Variation dated 14 April 2008, 

and a Letter of Variation/Deed of Variation dated November 2008; 

and 

(ii) the first registered mortgage number 1416794 over the Land, 

had the first priority to the extent of all money secured by it, up to a total 

of$7,800,000.00, plus interest and costs (clause 3.1 and Schedule, items 4 

and 5); 

(b) the Second Lender's Security, including: 

(iii) the AIIS Loan, as varied by the First and Second Deeds of 

Variation; and 

(iv) the second registered mortgage over the Land, 
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had the second priority to the extent of all money secured by it, up to a 

total of $4,200,000.00, plus interest and costs (clause 3.1 and Schedule, 

items 6 and 7); 

(c) the First Lender's Security had the third priority, to the extent of all 

money secured by it in excess of $7,800,000.00, plus interest and costs 

(clause 3 .1 and Schedule, items 4 and 5); and 

(d) the Second Lender's Security had the fourth priority, to the exterit of all 

money secured by it in excess of $4,200,000.00, plus interest and costs 

(clause 3.1 and Schedule, items 6 and 7). 

Internal approvals for the Third Deed of Variation of the AIIS Loan 

44. On 6 August 2009, Ms Shelley Chalmers, of the defendant's Commerdal 

Lending section, sent an email with the subject: "For consideration - Canberra 

JA MPF term ext & loan increase" to the following recipients: 

(a) recipients described as "321 MPF Investment Committee"; 

(b) Mr David Monaghan, a director of the defendant; 

(c) Mr Eghard van der Hoven; 

(d) Mr Nick Daking; and 

(e) Ms Lisa Darcy, a director of the defendant. 

45. The email dated 6 August 2009, had attached to it a document entitled "Credit 

Committee Synopsis - Managed Performance Fund - Variatjon," dated 5 

August 2009 ("the Synopsis"). 

46. By the Synopsis, approval was sought from the persons listed in subparagraphs 

44(b) to 44(e) above, together with Ms Chalmers, for the AIIS Loan to be varied 

on the following basis: 

(a) the term of the AIJS Loan would be extended for one year, to 1May2010; 

(b) the maximum approved loan amount would be increased to $5.5 million; 
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(c) the reason for increasing the maximum approved loan amount to $5.5 

million was stated to be: 

" ... to allow rollover fee and interest capitalization for both MPF and 

FAfIF loans during the extension"; 

( d) an updated valuation was not to be obtained; and 

(e) the reason for not obtaining an updated valuation was stated to be: 

1
'. •• as site is "commercial" in nature and 2 year valuation rule applies." 

. 47. Relevantly, the Synopsis stated that: 

(a) the existing development approval for the Land had been issued on 19 

May2008; 

(b) the existing development approval was for a commercial project; 

(c) the Land had last been valued in February 2008, by CBRE Canberra; 

(d) that valuation had valued the Land at $11.85 million; 

(e) the valuation had been conducted on the following basis: 

(i) "as is"; and 

(ii) before the development approval had been obtained; 

(f) the current balance of the AIIS Loan was $4.064 million; 

(g) the balance of the FMIF Loan was approximately $7.7 million; 

(h) "total exposure" across both the FMIF and the MPF was approximately 

$ l l .8 million; 

(i) interest from the AIIS Loan and the FMIF Loan "capitalise[ cl]" to the 

AlJS Loan; and 

(j) the tenn of the MPF Loan had expfred. 
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48. In response, on or about 6 August 2009, the persons listed in subparagraphs 

44(b) to 44(e) above, together with Ms Chalmers, responded that they approved 

the proposed transaction. 

Third Deed of Variation of the AUS Loan 

49. In accordance with the internal approvals obtained, as pleaded in paragraphs 44 

to 48 above, on or about 22 December 2009: 

(a) LMIM ATF the MPF; and 

(b) AIIS, 

entered into a Deed of Variation of the AIIS Loan ("the Third Deed of 

Variation of the AUS Loan"). 

50. Relevantly, the following were terms of the Third Deed of Variation of the AIIS 

Loan: 

(a) the Principal Security was defined as the AIIS Loan, as varied from time 

to time (item 4, Schedule); 

(b) the Principal Security was varied as follows: 

(i) the Expiry Date was varied from 1 May 2009 to I May 201 O; 

(ii) the Loan Amount was increased to $5,500,000.00; and 

(iii) the variation to the Principal Security contained in the Third Deed of 

Variation of the AIIS Loan would be effective as and from 22 

December 2009, 

(item 6, Schedule), 

Second Priority Deed 

51. On or about 22 December 2009; 

(a) PTAL ACF the FMlF, as First Lender or Custodian; 

(b} LMIM ATF the FMIF; 

\1E. J25.9159T7 J2 (\\-2HH7; 
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(c) LMIM ATF the MPF, as Second Lender; and 

( d) AIIS as Mortgagor; 

· entered into a Priority Deed ("the Second Priority Deed"). 

52. Relevantly, the Second Priority Deed provided that: 

(a) the First Lender's Security, as pleaded in paragraph 43(a) above, had the 

first priority to the extent of all money secured by it, up to a total of 

$7,800,000.00, plus interest and costs (clauses 3.1 and Schedule, items 4 

and 5); 

(b) the Second Lender's Security, as pleaded in paragraph 43(b) above, had 

the second priority to the extent of all money secured by it, up to a total of 

$5,500,000.00, plus interest and costs (clauses 3.1 and Schedule, items 6 

and 7); and 

(c) the First Lender's Security, as pleaded in paragraph 43(c) above, had the 

fourth priority to the extent of all money secured by it in excess of 

$7,800,000.00, plus interest and costs (clauses 3.1 and Schedule, items 4 

and 5); 

(d) the Second Lender's Security, as pleaded in paragraph 43(d) above, had 

the fourth priority to the extent of all money secured by it in excess of 

$5,500,000.00, plus interest and costs (clauses 3. I and Schedule, items 6 

and 7). 

Internal approvals for the Fourth Deed of Variation of the AUS Loan 

53. On 1 September 2010, Ms Shauna Larkin, of the defendant's Chent Relations -

Treasury Services section, sent an email with the subject: "Increase and term 

extension to AIIS MPF. Voting require please" to the following recipients: 

(a) recipients described as "321 MPF Investment Committee'·; 

(b) Mr Greg McDonald; 

(c) Mr Eghard van der Hoven, a director of the defendant; 
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( d) Ms Lisa Darcy, a director of the defendant; and 

(e) Ms Shelley Chalmers, 

54. The email dated 1 September 2010, had attached to it a document entitled 

"Credit Committee Synopsis - Managed Performance Fund - Variation" ("the 

Synopsis"). 

55. By the Synopsis, approval was sought from the persons listed in subparagraphs 

53(b) to 53(e) above for the AIIS Loan to be varied on the following basis: 

(a) the amount of the AIIS Loan would be increased, from $5,500,000.00 to 

$7 ,500,000.00; 

(b) the term of the AIIS Loan would be extended from 1 May 2010 to 1 May 

2011; 

(c) the interest rate woul? be raised from 10% to 12% per annum; 

( d) the reason for increasing the maximum approved loan amount to $7 .5 

million was stated to be: 

" ... to accommodate FMIF and MPF interest capitalisation and 

consultancy costs in order to achieve the residential approval"; 

(e) the MPF would rely upon any valuation obtained by the FMIF; and 

(f) the L VR would increase to 130%. 

56. Relevantly, the Synopsis stated that: 

(a) the Land had last been valued in February 2008, by CBRE Canberra; 

(b) in that valuation, CBRE Canberra had valued the Land at $11.85 million; 

( c) the valuation had been conducted on the following basis: 

(i) "as is"; and 

(ii) before development approval had been obtained; 

~1E 125'Jl5977,.12 tW20f/7) 

767 



( 

(_ 

19 

(d) a commercial development was no longer considered feasible; 

(e) the development approval obtained for a commercial development had 

lapsed; 

(f) a residential development was considered highly likely; 

(g) a development approval for residential purposes was being pursued; 

(h) no updated valuation was required; 

(i) the current balance of the AIIS Loan was $5,150,000.00; 

(j) the "total exposure" for the AIIS Loan and the FMIF Loan was 

approximately $13 million; 

(k) interest from the AIIS Loan and the FMIF Loan "capitalise[ d]" to the 

AIIS Loan; and 

(I) the term of the IvlPF Loan had expired. 

57. In response, on or about I September 2010 the persons listed in subparagraphs 

53(b) to 53(e) above responded that they approved the proposed transaction. 

58. At an MPF Credit Committee meeting on 2 September 2010 the Credit 

Committee resolved to approve the proposed transaction. 

Fourth Deed of Variation of the AUS Loan 

59. In accordance with the internal approvals obtained, as pleaded in paragraphs 53 

to 58 above, on or about 6 October 2010: 

(a) LMIM ATF the MPF; and 

(b) AllS, 

entered into a Deed of Variation of the AlJS Loan ("the Fourth Deed of 

Variation of the AUS Loan"). 

60. Relevantly, the tenns of the Fourth Deed of Variation of the AIIS Loan were: 
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(a) the AIIS Loan was amended with effect at and from the Effective Date, to 

read as set out in Annexure A (clause 3 .1 ); 

(b) the Effective Date was the date of the Deed (clause 1.1); 

( c) the date of the Deed was 6 October 2010 (page 1 ); 

(d) the document yvas executed as a Deed on 6 October 2010 (page 5); 

(e) a document entitled "Loan Agreement" was annexed to the Fourth Deed 

of Variation of the AIIS Loan, as Annexure A; 

(:f) relevantly, the terms of the "Loan Agreement" that was Annexure A to the 

Fourth Deed ofVariation of the AIIS Loan were: 

(i) the Borrower had requested the Loan from the Lender (Redtal A); 

(ii) the Lender had agreed to make the Loan available to the Borrower 

on the terms and conditions of the Loan Agreement (Recital B); 

(iii) the "Loan" was $7,500,000.00 (item 8, schedule); 

(iv) the "Approved Purpose" was "purchase and development of [the 

Land]" (item 1, schedule); 

(v) the "Commencement Date" was 23 December 2004 (item 4, 

schedule); 

(vi) the "Expiry Date" was 1 May 2011 (item 5, schedule); 

(vii) the Jnterest Rate was l 0% per annum, increasing to 12% per arnrnm 

with effect from 23 August 2010 (item 6, schedule). 

Third Priority Deed 

61. On or about 12 December 2010: 

(a) PTAL ACF the FMIF, as First Lender or Custodian; 

(b) LMIM ATF the FM1F; 

~IE_\25'115977. J2 (W20fl7> 
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(c) LMIM ATF the MPF, as Second Lender; and 

( d) AUS as Mortgagor; 

entered into a Priority Deed ("the Third Priority Deed"). 

62. · Relevantly, the Third Priority Deed provided that: 

(a) the First Lender's Security, as pleaded in paragraph 43(a) above, had the 

first priority to the extent of all money secured by it, up to a total of 

$7,920,000.00, plus interest and costs (clauses 3.1 and Schedule, items 4 

and 5); 

(b) the Second Lender's Security, as pleaded in paragraph 43(b) above, had 

the second priority to the extent of all money secured by it, up to a total of 

$7,500,000.00, plus interest and costs (clauses 3.1 and Schedule, items 6 

and 7); 

(c) the First Lender's Security, as pleaded in paragraph 43(c) above, had the 

fourth priority to the extent of all money secured by it in excess of 

$7,920,000.00, plus interest and costs (clauses 3.1 and Schedule, items 4 

and 5); 

(d) the Second Lender's Security, as pleaded in paragraph 43(d) above, had 

the fourth priority to the extent of all money secured by it in excess of 

$7,500,000.00, plus interest and costs (clauses 3.1 and Schedule, items 6 

and 7). 

Internal approvals for the Extension Letter for the AIIS Loan 

63. By an MPF Credit Committee Synopsis dated 10 May 2011, approval was 

sought to extend the tenn of the AllS Loan from 1 May 2011 to 1 May 2012. 

64. Relevantly, the Synopsis stated that: 

(a) AIIS wished to "progress the development approval process for a 

residential development on the site"; 

(b) the Land had last been valued in February 2008, by CBRE Canberra; 

ME_ 125~15?77_12 !W2/J07; 
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( c) in that valuation, CBRE Canberra had valued the Land at $11.85 million; 

( d) the valuation had been conducted on the following basis: 

(i) "as is"; and 

(ii) before development approval had been obtained; 

(e) an updated valuation was to be obtained once development approval was 

obtained; 

(f) the current balance of the AIIS Loan was $6,495,000.00; 

(g) the "total exposure" for the AIIS Loan and the FMIF Loan was 

approximately $ l 4.4 million; and 

(h) interest from the AIJS Loan and the FMIF Loan "capitalise[d]" to the 

AIIS Loan. 

65. In response, the following persons approved the proposed transaction: 

(a) Mr Grant Fisher, by email dated 22 May 2011; 

(b) Ms Francene Mulder, a director of the defendant, by email dated 23 May 

2011; 

(c) Mr Simon Tickner, a director of the defendant, by email dated 23 May 

2011; 

(d) Ms Lisa Darcy, a director of the defendant, by email dated 3 June 2011. 

66. Further, at an MPF Credit Committee meeting on 16 May 2011, the Credit 

Committee resolved to approve the proposed transaction. 

Extension Letter for the AIJS Loan 

67. Jn accordance with the internal approvals obtained, as pleaded in paragraphs 63 

to 66 above, by letter dated 27 May 2011 the defendant notified AIIS that the 

Credit Committee had approved an extension of the AIIS Loan, on the 

following basis: 

~F._125915977 J2 (\\?!)07) 
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(a) the term of the AIIS Loan was extended to 1 May 2012; and 

(b) the defendant did not require an updated valuation for the Land. 

Particulars 

Letter from Ms Shelley Chalmers of the defendant's Property Asset 

Management Department, to AIIS care of Mr Peter Drake, dated 27 May 201 l. 

68. AIIS accepted the extension of the AIIS Loan on these terms, by an Acceptance 

Form executed by Mr Peter Drake, the sole director of AIIS, dated 3 June 2011. 

Incorporation of Aalto Apartments Pty Ltd 

69. On or about 4 August 2011, Aalto Apartments Pty Ltd ACN 152 486 630 

("Aalto") was registered as a company. 

Appointment of PTAL as custodian trustee of the MPF, and assignment of the 

securities for the AUS Loan 

70. On or about 1 November 2011: 

(a) LMIM ATF theMPF; and 

(b) PTAL, 

entered into a Deed of Assignment. 

71. Recitals C and D to the Deed of Assignment stated: 

C. PTAL and LM have agreed that PTAL will assume the role and 

responsibilities of custodian of the Fund in accordance with the terms of 

the Custody Agreement which will require Llvl to tran.~fer the legal interest 

in the securities to PTAL 

D. PTAL and LM wish to enter into this document to record the basis 

upon which the legal interesl in the Securities will be transferred to PTAL. 

72. Relevantly, the Deed of Assignment provided that: 

(a) with effect from the Commencement Date, PTAL would become the legal 

owner of certain Assets and Securities (clause 2.1 ); 

;;,JE)?5915977_i21W~llfr7)· 
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(b) the Commencement Date was 1November2011 (clause 1.1); and 

(c) the Securities were the securities, agreements and other documents 

described in Schedule 2 to the Deed (clause 1.1 ), which included: 

(i) the AIIS Loan; 

(ii) the First, Second, Third and Fourth Deeds of Variation; 

(iii) the Extension Letter; 

(iv) the First and Second Priority Deeds; and 

(v) registered mortgage 1611828. 

73. On or about 1 November 2011, registered mortgage 1611828 was transferred 

from LMIM ATF the MPF to PTAL ACF the MPF, pursuant to clause 2.1 of the 

Assignment Deed. 

74. The transfer of registered mortgage 1611828 from LMIM ATF the MPF to 

PTAL ACF the MPF was registered on 3 February 2012. 

Internal approval for Fifth Deed of Variation of the AUS Loan, and Land 

Availability Agreement between AIIS and Aalto 

75. By an MPF Credit Committee Synopsis dated 14 November 2011, approval was 

sought for the following variation to the AIIS Loan: 

(a) to increase the Maximum Approved Loan Amount of the AIIS Loan from 

$7,500,000.00 to $16,800,000.00; 

(b) for the interest rate of 12% per annum to remain unchanged; and 

(c) for an updated valuation to be obtained once development approval was 

obtained. 

76. Relevantly, the Synopsis stated thati 

(a) the highest and best use for the Land was residential; 
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(b) AUS had entered into an agreement with Aalto to develop a residential 

scheme called "Aalto Apartments", which would include 278 residential 

units and a 67-place childcare centre; 

(c) the latest financial update, dated 1 November 2011,, contained the 

following financial analysis for the project: 

Net Sales Revenue (after GST paid) 

Built Form Cost $85.00 

Contingency (5%) $4.25 $89.25m 

Professional Fees $ 3.99m 
Statutory Fees $ 3.05m 

A1.isc $ 0.20m 
Holding Costs $ 0.06m 
Finance Charges $ 0.89m 
Interest.Expense $14.29m 

Add - back GST reclaimed 

Net Development Profit 

Less Combined Loans to FMIF and MPF (at 8.11.11) 

Less FlvJJF/li1PF Jnterest@l2%for project life of 4lmths 

Residual Balance 

$126,53m 

$111.73m 

$ 8.92m 

$ 23J2m 

$16.05m 

$ 7.59m 

$ 0,08m 

( d) the increase to the AIIS Loan Amount was sought to pay certain costs 

until 31 March 2012, the date on which a development approval was 

expected, at which point a new valuation would be sought based on the 

DA, and on an "as-complete" basis; 

(e) as at 21October2011, the balance of the FMIF Loan was $7,849,504; 

(f) as at 8 November 2011, the balance of the AJIS Loan was $8,194,253; 

(g) a sale of the Land "as is" would be likely to result in a sale price of about 

$3 million, which would result in the MPF writing off its investment of 

approximately $8.2 million. 

77. At an MPF Credit Committee meeting on 16 November 2011, the following 

persons approved the proposed transaction: 

(a) Ms Lisa Darcy (Chair and Executive Director), a director of the 

defendant; 

774 



26 

(b) Mr Peter Drake (Chief Executive Officer), a director of the defendant; 

( c) Mr Eghard van der Hoven (Executive Director), a director of the 

defendant; 

(d) Ms Francene Mulder (Executive Director), a director of the defendant; 

(e) Mr Grant Fischer (Chief Financial Officer); and 

(f) Scott King (Development Manager). 

78. A document entitled "Land Availability Agreement AIIS Pty Ltd and Aalto 

Apartments Pty Ltd" was annexed to the MPF Credit Committee Synopsis dated 

( 14 November 2011. 

( 

79. The document entitled "Land Availability Agreement AIIS Pty Ltd and Aalto 

Apartments Pty Ltd" set out the following "AIIS Entitlement Calculation as at 

30.6.11 ": 

FMIF Loan Balance as at 30.6.1 I 
FMIF Interest (12%) over the Life of the Project 
MPF Loan Balance as at 30.6.11 
MPF Interest (12%) over the Life of the Project 
MPF Interest (12%) onfunded Development Costs 
over the Life of the Project 
TOTAL AllS Ptv Ltd Entitlement 

Land Availability Agreement between AUS and Aalto 

$7,849,604 
$4,156,870 
$6,987,755 
$3,946,759 
$3,639,808 

$26,580, 796 

(Item 1) 
(Item 2) 
(Item 3) 
(Item 4) 
(Item 5) 

80. On a date which is unknown to the plaintiff, but which it believes occurred 

before 14 November 2011, AIIS and A.alto entered into a Land Availability 

Agreement. 

81. Relevantly, the terms of the Land Availability Agreement were: 

(a) AIIS was the registered proprietor of the Land (Recital A); 

(b) AIIS wished to sell the Land, in order to recover its indebtedness to the 

financier that held a registered mortgage over the Land (Recital B); 

(c) Aalto had identified the Land as being appropriate for development and 

sale (Recital C); 
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(d) AIIS did not wish to develop the Land itself (Recital D); 

(e) AIIS had agreed to make the Land available to Aalto to enable Aalto to 

develop the Land at Aalto's risk and for its own benefit (Recital E); 

(f) AIIS was required to make the Land available to Aalto to enable Aalto to 

develop the Land (clause 2.1 ); 

(g) Aalto was: 

(i) required to use its best endeavours to obtain Development 

Borrowings from a third party financier (clause 7 .1 ); 

(ii) authorised to provide a real property mortgage over the Land, for 

this purpose (clause 8); 

(iii) required to market and sell the units (clause 1 O); 

(iv) required to pay any Development Income in the following order of 

priority (clause 9): 

'.;ff 125/Jl 5977 .. 12 (\\ ?fJl)7} 

A. payment of the costs of sale of the units (including GST, sales 

commissions, mortgagee costs, legal fees and adjustments); 

B. repayment of any amount owed to an External Lender; 

C. payment of any unpaid Development Costs; 

D. repayment of any unpaid Development Costs paid by Aalto; 

E. repayment of any Development Costs paid by an LM Lender 

after 30 June 2011; 

f, payment of the AIIS Entitlement, which was defined to be 

$26,580, 796 (clause J. l ); and 

G. the balance to Aalto. 
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.Jones Lange LaSalle Valuation Report 

82. LMIM obtained a valuation report for the Land from Jones Lang LaSalle 

valuers, dated 12 April 2012. 

83. The valuer assessed the market value of the Land as follows: 

(a) as is, described as current market land value with development approval: 

$8.5 million (GST exclusive); and 

(b) as if the Aalto Apartments development was complete: $141,615,800 as a 

gross realisations value (GST inclusive). 

84. The report also stated that: 

(a) it was prepared for LMIM for internal reporting purposes only ("valuation 

purpose," page 3); 

(b) the valuation was current as at the date of valuation only, being 12 April 

2012 (page 4); 

(c) the valuation was based on the following critical assumptions, conditions 

and limitations (page 2): 

• 

• 

• 

The valuation is current as at the date of valuation only, being 12 

April 2012. The value assessed herein may change significantly and 

unexpectedly over a relative(v short period (including as a result of 

general market movements orfczctors specific to the particular 

property). 

We do not accept liability/or losses arising from such subsequent 

changes in value. Without limiting this statement, we do not accept 

any liability where this valuation is relied upon more than three 

months after the date of valuation, or earlier if you become cnvare of 

any factors that may have any effect on the valuation. 

This report is relevant at the date of valuation and to the 

circumstances prevailing at that time. Hovvever, within a changing 

economic environment experiencing fluctuations in interest rates, 

inflation levels. rents and global economic circumstances, acceptable 

returns on investment may, as a consequence, be susceptible to.fillure 

variation. We therefore strongly recommend that before any action is 

taken involving an acquisition, disposal,. shareholding reslructure or 

777 



( 

(_ 

• 

29 

other transaction more than three months after the date of this report, 

you consult the Valuer. 

Internal approvals for the Fifth Deed of Variation of the AIIS Loan 

85. On 8 May 2012, Ms Ann Mccallum, of the defendant's Property Asset 

Management section, sent an email with the subject: "AIIS and Aalto -

redocumentation following Land A vailabllity Agreement" to recipients 

described as "321 MPF Investment Committee." 

86. The email dated 8 May 2012, sought approval (relevantly) for the term of the 

AIIS Loan to be extended to 1 September 2012. 

87. Relevantly, the email stated that: 

(a) as at 30 June 2011 the balance of the AIIS Loan totalled $14,574,322.07; 

(b) no further funds would be advanced to AIIS under the AUS Loan, except 

for interest and fees relating to the first mortgage facility from the FMIF; 

( c) on this basis, the balance of the AIIS Loan as at 31 March 2012, was 

$15,086,480.07. 

88. In response, the following persons approved the proposed transaction: 

(a) Mr Andrew Petrik, by email dated 8 May 2012; 

(b) Mr_ Grant Fischer, by email dated 8 May 2012; 

(c) Mr Eghard van der Hoven, a director of the defendant, by email dated 8 

May2012; 

(d) Mr Simon Tickner, by email dated 9 May2012; 

( e) Mr Scott King, by email dated 17 May 2012; and 

(f) Ms Lisa Darcy, a director of the defendant, by email dated 17 May 2012 . 

;1E 125915977 _12 iW21J07) 
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Fifth Deed of Variation of the AIIS Loan 

89. In accordance with the internal approvals obtained, as pleaded in paragraphs 85 

to 88 above, on or about 14 August 2012: 

(a) PTAL as Lender; 

(b) LMIM ATF the MPF; and 

( c) AIIS as the Borrower, 

entered into a Deed of Variation of the AIIS Loan ("the Fifth Deed of 

Variation of the AIIS Loan"). 

90. Relevantly, the terms of the Fifth Deed of Variation of the AIIS Loan were~ 

(a) the AUS Loan was amended with effect at and from the Effective Date, to 

read as set out in Annexure A (clause 4.1 ); 

(b) the Effective Date was 1July2011 (clause 1.1); 

(c) relevantly, the terms of the "Loan Agreement" that was Annexure A to the 

Fourth Deed of Variation of the AHS Loan were: 

(i) the Borrower had requested the Loan from the Lender (Recital A); 

(ii) the Lender had agreed to make the Loan available to the Borrower 

on the terms and conditions of the Loan Agreement (Recital B); 

(W) the "Loan" was $16,800,000.00 (item 8, schedule); 

(iv) the "Approved Purpose" was (item 1, schedule): 

"'1E_ l25'Jf5977_l2 (IV2lJl)7; 

A. purchase and development of the Land; 

B. payment of interest on the AIJS Loan; 

C payment of interest on the FMlF Loan; and 

D. towards payment of the AlIS Entitlement, as defined in the 

Land Availability Agreement; 
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(v) the "Commencement Date" was 23 December 2004 (item 4, 

schedule); 

(vi) the "Expiry Date" was 1 September 2012 (item 5, schedule); 

(vii) the Interest Rate was nil (item 6, schedule). 

Fourth Priority Deed 

91. On or about 14 August 2012: 

(a) PTAL ACF the FMIF, as First Lender or Custodian; 

(b) LMIM ATF the FMIF; 

(c) LMil\11 ATF the MPF, as Second Lender; and 

( d) AIIS as Mortgagor, 

entered into a Priority Deed ("the Fourth Priority Deed"). 

92. Relevantly, the Fourth Priority Deed provided that: 

(a) the First Lender's Security, as pleaded in paragraph 43(a) above, had the 

first priority to the extent of all money secured by it, up to a total of 

$8,295,000.00, plus interest and costs (clauses 3.1 and Schedule, items 4 

and 5); 

(b) the Second Lender's Security, as pleaded in paragraph 43(b) above, had 

the second priority to the extent of all money secured by it, up to a total of 

$18,800,000.00, plus interest and costs (clauses 3.1 and Schedule, items 6 

and 7); 

(c) the First Lender's Security, as pleaded in paragraph 43(c) above, had the 

fourth priority to the extent of all money secured by it in excess of 

$8,295,000.00, plus interest and costs (clauses 3.1 and Schedule, items 4 

and 5); 

(d) the Second Lender's Security, as pleaded in paragraph 43(d) above, had 

the fourth priority to the extent of all money secured by it in excess of 
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$18,800,000.00, plus interest and costs (clauses 3.1 and Schedule, items 6 

and 7). 

Sixth Deed of Variation of the AUS Loan 

93. On or about 1 February 2013: 

94. 

(a) PTAL as Lender; 

(b) LMIM A TF the MPF; and 

(c) AIIS as the BoHower; 

entered into a Deed of Variation of the AUS Loan ("the Sixth Deed of 

Variation of the AIIS Loan"). 

Relevantly, the terms of the Sixth Deed of Variation of the AIIS Loan were: 

(a) the AIIS Loan was amended with effect at and from the Effective Date, to 

read as set out in Annexure A (clause 4.1 ); 

(b) the Effective Date was 1 December 2012 (clause 1.1); 

(c) relevantly, the terms of the "Loan Agreement" that was Annexure A to the 

Sixth Deed of Variation of the AIIS Loan were: 

(i) the Borrower had requested the Loan from the Lender (Recital A); 

(ii) the Lender had agreed to make the Loan available to the Borrower 

on the terms and conditions of the Loan Agreement (Recital B); 

(iii) the "Loan" was $24,000,000.00 (item 8, schedule); 

(iv) the "Approved Purpose" was (item 1, schedule): 

A. purchase and development of the Land; 

B. payment of interest on the AllS Loan; 

C. payment of interest on the FMfF Loan; and 
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D. towards payment of the AIIS Entitlement, as defined in the 

Land Availability Agreement; 

(v) the "Commencement Date" was 23 December 2004 (item 4, 

schedule); 

(vi) the "Expiry Date" was 1 September 2013 (item 5, schedule); 

(vii) the Interest Rate was nil (item 6, schedule; clause 4 of the Loan 

Agreement). 

Appointment of administrators to the def end ant, and sale of the Land 

95. The plaintiff repeats and relies upon the matters pleaded in paragraphs 9 to 14 

above. 

96. On a date that is unknown to the plaintiff, but which the plaintiff believes 

occurred in or about October 2013, the Land was sold. 

97. The plaintiff and Calibre, in their then capacity as the trustees of the MPF, did 

not receive any money from the sale of the Land. 

The defendant's breaches of duty 

Equitable duty of care 

Third Deed of Variation of the AllS Loan 

98. In the premises pleaded in paragraphs 44 to 50 above, the defendant ATF the 

MPF entered into the Third Deed of Variation of the AIIS Loan, 

notwithstanding that the defendant knew, or ought to have known, that: 

Combined loan to value ratio of 111.4% 

(a) by reason of the matters pleaded in paragraphs 31, 32, 4 J, 46( c), 47(i) and 

52 above: 

(i) interest on the FMIF Loan was capitalised to, and paid from, the 

Ans Loan; 
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(ii) the second registered mortgage that the defendant A TF the MPF 

held over the Land was the only security for the AIIS Loan of any 

value; and 

(iii) the defendant A TF the MPF would not recover any moneys from the 

sale of the Land, while any amount above $7,800,000.00 plus 

interest and costs remained owing to the defendant ATF the FMIF; 

(b) the Third Deed of Variation of the AIIS Loan increased the Joan to value 

ratio of the FMIF and AIIS Loans to 111.4%, in that: 

(i) 

(ii) 

the increase to the Loan Amount of the AIIS Loan by the Third 

Deed of Variation of the AUS Loan increased the total balance of 

the FMIF and AIIS Loans to $13 .2 million; and 

the most recent valuation that had been obtained for the Land, which 

was the CBRE Valuation, had valued the Land at $11.85 million; 

(c) in the premises, LMIM ATF the MPF failed to assess whether the security 

obtained for the AJIS Loan was adequate, in light of the increase to the 

Loan Amount of the AIIS Loan by the Third Deed of Variation of the 

AIIS Loan; 

Reliance upon CBRE Valuation 

(d) the defendant ATF the MPF relied upon the CBRE Valuation in entering 

into the Third Deed of Variation of the AIIS Loan on or about 22 

December 2009, in circumstances where: 

(i) the CBRE Valuation had been obtained in or about February 2008; 

(ii) the defendant A TF the MPF failed to obtain an up to date valuation 

of the Land, before entering into the Third Deed of Variation ofthe 

AIIS Loan; 

(iij) the CBRE Valuation had been performed on an ''as is" basis, 

without taking any development approval into account; 
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(iv) when LMIM ATF the MPF entered into the Third Deed of Variation 

of the AIIS Loan, a development approval had been obtained for 

commercial development of the Land; 

(v) notwithstanding the matters pleaded in subparagraph 98(d)(iii) and 

(iv) above, LMIM A TF the MPF did not obtain a valuation of the 

Land for commercial development purposes, before entering into the 

Third Deed of Variation of the AIIS Loan. 

Fourth Deed of Variation oftheAIJS Loan 

99. In the premises pleaded in paragraphs 53 to 60 above, the defendant ATF the 

( MPF entered into the Fourth Deed of Variation of the AIIS Loan, 

notwithstanding that the defendant knew, or ought to have known, that: 

( 

Combined loan to value ratio of 130% 

(a) by reason of the matters pleaded in paragraphs 31, 32, 41, 52, 55(d) and 

56(k) above: 

(i) interest on the FMIF Loan was capitalised to, and paid from, the 

AIIS Loan; 

(ii) the second registered mortgage that the defendant A TF the MPF 

held over the Land was the only security for the AIIS Loan of any 

value; and 

(iii) the defendant ATF the MPF would not recover any moneys from the 

sale of the Land, while any amount above $7,800,000.00 plus 

interest and costs remained owing to the defendant A TF the FMIF; 

(b) the Fourth Deed of Variation of the AllS Loan increased the loan to value 

ratio of the FMIF and AlIS Loans to 130%, in that: 

{i) the jncrease to the Loan Amount of the AIIS Loan by the Fourth 

Deed of Variation of the AilS Loan increased the total balance of 

the FMJF and AJIS Loans to $15.3 million; and 

\11·· L25911fJ77., !2 f\\"2(JfJ7J 
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(ii) the most recent valuation that had been obtained for the Land, which 

was the CBRE Valuation, had valued the Land at $11.85 million; 

(c) in the premises, LMIM ATF the MPF failed to assess whether the security 

obtained for the AIIS Loan was adequate, in light of the increase to the 

Loan Amount of the AIIS Loan by the Fourth Deed of Variation of the 

AUS Loan; 

Reliance upon CBRE Valuation 

( d) the defendant A TF the MPF relied upon the CBRE Valuation in entering 

into the Fourth Deed of Variation of the AIIS Loan on or about 6 October 

( 2010, in circumstances where: 

(i) the CBRE Valuation had been obtained in or about February 2008; 

(ii) in the premises, the defendant ATF the MPF failed to obtain an up 

to date valuation of the Land, before entering into the Fourth Deed 

of Variation of the AIIS Loan; 

(iii) the CBRE Valuation had been performed on an "as is" basis, 

without taking any development approval into account; 

(jv) when LMIM ATF the MPF entered into the Fourth Deed of 

Variation of the AIIS Loan, AUS intended to undertake a residential 

development of the Land; 

(v) notwithstanding the matters pleaded in subparagraph 99(d)(iv) 

above, LMIM A TF the MPF did not obtain a valuation of the Land 

for residential development purposes, before entering into the 

Fourth Deed of Variation of the AIIS Loan. 

Extension Letter.for the AJIS Loan 

100. Jn the premises pleaded in paragraphs 63 to 68 above, the defendant ATF the 

MPF entered into the Extension Letter, notwithstanding that the defendant 

knew, or ought to have known, that: 

~ll: ... i25'JI 597712 (\\'2fif)71 
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Combined loan to value ratio of 130% 

(a) by reason of the matters pleaded in paragraphs 31, 32, 41, 61, 62, 55(d) 

and 64(h) above: 

(i) interest on the FMIF Loan was capitalised to, and paid from, the 

AIIS Loan; 

(ii) the second registered mortgage that the defendant ATF the MPF 

held over the Land was the only security for the AIIS Loan of any 

value; and 

(iii) the defendant ATF the MPF would not recover any moneys from the 

sale of the Land, while any amount above $7,920,000.00 plus 

interest and costs remained owing to the defendant ATF the FMIF; 

(b) the matters pleaded in paragraphs 99(b) and 99(c) above, upon which the 

plaintiff repeats and relies; 

Reliance upon CBRE Valuation 

( c) the defendant A TF the MPF relied upon the CBRE Valuation in entering 

into the Extension Letter on or about 27 May 2011, in circumstances 

where: 

(i) the CBRE Valuation had been obtained in or about February 2008; 

(ii) in the premises, the defendant ATF the MPF failed to obtain an up 

to date valuation of the Land, before entering into the Extension 

Letter; 

(iii) the CBRE Valuation had been performed on an "as is" basis, 

without taking any development approval into account; 

(iv) when LMIM A TF the MPF entered into the Extension Letter, AJIS 

intended to undertake a residential development of the Land; 

(v) notwithstanding the matters pleaded in subparagraph IOO(c)(iv) 

above, LMIM ATF the MPF did not obtain a valuation of the Land 

786 



( 

38 

for residential development purposes, before entering into the 

Extension Letter. 

Fiji:h Deed of Variation of the AllS Loan 

101. In the premises pleaded in paragraphs 85 to 88 above, the defendant ATF the 

MPF entered into the Fifth Deed of Variation of the AIIS Loan, notwithstanding 

that the defendant knew, or ought to have known, that: 

Feasibility fails to include interest accruinp; on development costs 

(a) 

(b) 

AIIS had entered into the Land Availability Agreement, as pleaded in 

paragraphs 80 and 81 above; 

as pleaded in paragraph 81 (g)(iv)(F) above, the maximum amount that 

AIIS was entitled to receive pursuant to the terms of the Land Availability 

Agreement was the "AUS Entitlement" of $26,580,796; 

(c) the AIIS Entitlement was calculated in the manner pleaded in paragraph 

79 above; that is, by calculating: 

(i) the amounts owing under the FMIF and AIIS Loans as at 30 June 

2011; and 

(ii) the interest that would accrue on the FMIF and AUS Loans over the 

life of the Aalto Apartments development; and 

{iii) interest that would accrue to LMIM A TF the MPF, on funded 

development costs over the life of the project; 

(d) the MPF Credit Committee approval for the Fifth Deed of Variation of the 

AIIS Loan, was provided on the basis of the feasibility for the Aalto 

Apai1ments development, pleaded in paragraph 76(c) above; 

(e) the feasibility for the Aalto Apartments development was caJculated based 

on the following costs totalling $23.64 million, over the life of the Aalto 

Apartments development: 
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(i) a combined loan balance of $16. 05 million for the FMlF and AUS 

Loans, as at 8 November 2011; and 

(ii) interest totalling $7.59 mmion on the FMIF and AIIS Loans, for a 

project life of 41 months; 

(f) the feasibility the defendant prepared for the Aalto Apartments 

development did not take into account the additional amount of 

$2,940,796.00 in interest that would accrue to the MPF over the life of the 

project, as included in the AIIS Entitlement; 

Particulars 

$2,940, 796.00 is the difference between the AUS Entitlement of 

$26,580,796, and the amount of $23.64 million included for principal and 

interest in the defendant's feasibility for the Aalto Apartments 

development and pleaded in paragraph 101(e) above; 

(g) in the premises, if LMlM A TF the MPF had included in its feasibility for 

the Aalto Apartments development the additional amount of 

$2,940,796.00 in interest that would accrue to the MPF over the life of the 

project, as included in the AilS Entitlement , the defendant's feasibility for 

the Aalto Apartments development would have predicted a shortfall; 

~liance upon Jones Lang LaSalle Valuation 

(h) the defendant ATF the MPF relied upon the Jones Lang LaSalle valuation 

dated 12 April 2012, in entering into the Fifth Deed of Variation of the 

AIIS Loan on or about 14 August 2012, in circumstances where: 

(i) that valuation had been prepared for the defendant for internal 

reporting purposes only, as pleaded at paragraph 84(a) above; 

(ii) that valuation was valid at the date of valuation only, as pleaded at 

paragraph 84( c) above; and 

~1E !25'!15977 12 r\V21Jl;7; 
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(iii) Jones Lang LaSalle did not accept any liability where the valuation 

was relied upon more than three months after the date of valuation, 

as pleaded at paragraph 84(c) above; 

FMlF mid AIIS Loans exceed the amount allowed for in the feasibility 

(i) the plaintiff repeats and relies upon paragraph 101(e) above; 

(j) by no later than 1 May 2012, the defendant ATF the MPF was aware that: 

(i) the balance of the FMIF Loan was $8,126,000.00, as at 31 March 

2012; 

(ii) the balance of the AUS Loan was $15,989,000 as at 3 April 2012; 

and 

(iii) the maximum approved Loan Amount of the FMIF Loan was 

$8,295,000 as at 31 March 2012; 

Particulars 

Recorded in a project summary for the Aalto Apartments dated 30 

April 2012, attached to an email from Ms Shelley Chalmers of the 

defendant to the MPF Investment Committee, dated 1 May 2012; 

(k) in the premises: 

0) as at 3 April 2012, the combined balances of the FMIF Loan and the 

AllS Loan totalled $24, 115,000.00; 

(ii) as at 3 April 20 J 2, the combined balances of the FMIF Loan and the 

AIIS Loan exceeded the amount of $23.64 million allowed for these 

costs in the feasibility LMIM ATF the MPF had prepared for the 

Aalto Apartments development, as pleaded at paragraph J OJ (e) 

above; 

~1L ! 2YH59Tl I2 t W1!Jtf1) 
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(iii) upon execution of the Fifth Deed of Variation of the AUS Loan, the 

combined Loan Amounts of the FMIF Loan and the AIIS Loan 

totalled $25.095 million, comprising: 

A. the Loan Amount of $16.8 million for the AUS Loan, 

provided for by the Fifth Deed of Variation of the AUS Loan; 

and 

B. the Loan Amount of $8,295,000 for the FMIF Loan, as 

pleaded at paragraph 101 (j)(iii) above; and 

(iv) in the premises, the increase to the Loan Amount of the AUS Loan 

by the Fifth Deed of Variation of the AIIS Loan permitted the 

combined Loan Amounts of the FMIF and AIIS Loans to exceed the 

amount of $23.64 million LMIM ATF the MPF had allowed for 

these costs in the feasibility it had prepared for the Aalto 

Apartments development, as pleaded at paragraph lOl(e) above. 

Sixth Deed of Variation of the AIJS Loan 

102. In the premises pleaded in paragraphs 93 and 94 above, the defendant A TF the 

MPF entered into the Sixth Deed of Variation of the AIIS Loan, 

notwithstanding the defendant knew, or ought to have known, that: 

No internal approval~ 

(a) the defendant ATF the MPF did not prepare any Synopsis in respect of the 

Sixth Deed of Variation of the AIIS Loan; 

(b) the Sixth Deed of Variation of the AIIS Loan was not approved by the 

MPF Credit Committee or the MPF Investment Committee; 

( c) in the premises the defendant A TF the MPF failed to assess whether the 

security obtained for the AIJS Loan was adequate, in light of the increase 

to the Loan Amount of the AITS Loan by the Sixth Deed of Variation of 

the AIIS Loan; 

YlE i~59i·S'J77, ;2 \W20i)7) 
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Feasibility fails to include interestaccruing on development costs 

(d) the matters pleaded in paragraphs lOl(a) to 101(g) above, upon which the 

plaintiff repeats and relies; 

Reliance upon Jones Lang LaSalle Valuation 

(e) the defendant ATF the MPF relied upon the Jones Lang LaSalle valuation 

dated 12 April 2012 in entering into the Sixth Deed of Variation of the 

AIIS Loan on or about l February 2013, in circumstances where: 

(i) 

(ii) 

that valuation had been prepared for the defendant for internal 

reporting purposes only, as pleaded at paragraph 84(a) above; 

that valuation was valid at the date of valuation only, as pleaded at 

paragraph 84( c) above; and 

(iii) Jones Lang LaSalle did not accept any liability where the valuation 

was relied upon more than three months after the date of valuation, 

as pleaded at paragraph 84(c) above; 

FMIF and AIIS Loans exceed the amount allowed for in the feasibility 

(f) upon execution of the Sixth Deed of Variation of the AIIS Loan, the 

combined Loan Amounts of the FMIF Loan and the AIIS Loan totalled at 

least $32,295,000, comprising: 

(i) the Loan Amount of $24 million for the AIIS Loan, provided for by 

the Sixth Deed of Variation of the AIIS Loan; and 

(ii) the Loan Amount of $8,295,000 for the FMIF Loan, as pleaded at 

paragraph 101 U)(iii) above; and 

(g) in the premises, the increase to the Loan Amount of the AJIS Loan by the 

Sixth Deed of Variation of the AIIS Loan permitted the combined Loan 

Amounts of the FMIF and A!JS Loans to exceed the amount of $23.64 

million LMJM ATF the MPF had allowed for these costs in the feasibility 

it had prepared for the Aalto Apartments development, as pleaded at 

paragraph 10 l ( e) above; 
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FMIF and AllS Loans exceed the AIIS Entitlement 

(h) the plaintiff repeats and relies upon paragraphs IOI(a), lOI(b) and 102(f) 

above; 

(i) in the premises, by the execution of the Sixth Deed of Variation of the 

AIIS Loan, the combined Loan Amounts of the FMIF and AIIS Loans 

exceeded the amount AIIS was entitled to recover pursuant to the AIIS 

Entitlement. 

Breach of duty 

103. In the premises pleaded in: 

(a) paragraphs 98(a) to 98(c) above, by entering into the Third Deed of 

Variation of the AIIS Loan; 

(b) paragraphs 99(a) to 99(c) above, by entering into the Fourth Deed of 

Variation of the AIIS Loan; 

(c) paragraphs 100(a) and lOO(b) above, by entering into the Extension Letter 

for the AIIS Loan; 

(d) paragraphs lOl(i) to IOI(k) above, by entering into the Fifth Deed of 

Variation of the AUS Loan; and 

(e) paragraphs 102(t) to 102(i) above, by entering into the Sixth Deed of 

Vaiiation of the A1IS Loan, 

the defendant breached the duty that it owed to the beneficiaries of the MPF not 

to pl ace itself in a position .of conflict of interest or duty, in that the duties that it 

owed to the beneficiaries of the MPF conflicted with the duties that it owed to 

the beneficiaries of the FMJF. 

104. ln the premises pleaded in paragraphs 98 to ] 02 above, by entering into the 

Third, Fourth, Fifth and Sixth Deeds of Variation of the AllS Loan and the 

Extension Letter, and by performing the terms of these Deeds and the Extension 

Letter, the defendant breached the duty it owed to the beneficiaries of the MPF 
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to exercise the same care that an ordinary, prudent person of business would 

exercise in the conduct of that business were it his or her own. 

Duties under the TruslsAct 1973 (Qh;l) 

105. In the premises pleaded in paragraphs 98 to 102 above, by entering into the 

Third, Fourth, Fifth and Sixth Deeds of Variation of the AIIS Loan and the 

Extension Letter, and by performing the terms of these Deeds and the Extension 

Letter, the defendant breached the duty it owed pursuant to s.22 of the Trusts 

Act 1973 (Qld), to exercise the care, diligence and skill a prudent person 

engaged in that profession, business or employment would exercise in managing 

the affairs of other persons, when exercising a power of investment. 

106. The defendant breached the duty that it owed pursuant to s.24(e) of the Trusts 

Act 1973 (Qld) to take into account the risk of capital or income loss or 

depreciation when exercising its power of investment: 

(a) by entering into the Third Deed of Variation of the AIIS Loan and by 

performing the terms of that Deed, in the premises pleaded in paragraph 

98 above; 

(b) by entering into the Fourth Deed of Variation of the AIJS Loan and by 

performing the terms of that Deed, in the premises pleaded in paragraph 

99 above; 

(c) by entering into the Extension Letter and by perfonning the tenns of the 

Extension Letter, in the premises pleaded in paragraph 100 above; 

(d) by entering into the Fifth Deed of Variation of the A11S Loan and by 

performing the terms of that Deed, in the premises pleaded in paragraph 

IO! above; and 

(e) by entering into the Sixth Deed of Variation of the AJIS Loan and by 

performing the terms of that Deed, in the premises pleaded in paragraph 

102 above. 
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107. The defendant breached the duty that it owed pursuant to s.24(g) of the Trusts 

Act 1973 (Qld) to take into account the likely income return and the timing of 

income return: 

(a) by entering into the Third Deed of Variation of the AIIS Loan and by 

performing the terms of that Deed, in the premises pleaded in paragraph 

98 above; 

(b) by entering into the Fourth Deed of Variation of the AIIS Loan and by 

performing the tenns of that Deed, in the premises pleaded in paragraph 

99 above; 

(c) by entering into the Extension Letter and by performing the terms of the 

Extension Letter, in the premises pleaded in paragraph 100 above; 

(d) by entering into the Fifth Deed of Variation of the AIIS Loan and by 

performing the terms of that Deed, ill the premises pleaded in paragraph 

101 above; and 

(e) by entering into the Sixth Deed of Variation of the AIIS Loan and by 

performing the terms of that Deed, in the premises pleaded in paragraph 

102 above. 

108. The defendant breached the duty that it owed pursuant to s.24(h) of the Trusts 

Act 1973 (Qld) to take into account the length of the term of the proposed 

investment: 

(a) by entering into the Third Deed of Variation of the AIIS Loan and by 

perfol-ming the terms of that Deed, in the premises pleaded in paragraph 

98 above; 

(b) by entering into the Fourth Deed of Variation of the AUS Loan and by 

performing the terms of that Deed, in the premises pleaded in paragraph 

99 above; 

(c) by entering into the Extension Letter and by perfonning the terms of the 

Extension Letter, in the premises pleaded in paragraph 100 above; 
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( d) by entering into the Fifth Deed· of Variation of the AIIS Loan and by 

perfonning the terms of that Deed, in the premises pleaded in paragraph 

I 0 l above; and 

(e) by entering into the Sixth Deed of Variation of the AIIS Loan and by 

perfonning the terms of that Deed, in the premises pleaded in paragraph 

102 above. 

109. The defendant breached the duty that it owed pursuant to s.24(j) of the Trusts 

Act 1973 (Qld) to take into account the liquidity and marketability of the 

proposed investment during, and at the end of, the term of the proposed 

investment: 

(a) by entering into the Third Deed of Variation of the AUS Loan and by 

perfo1ming the terms of that Deed, in the premises pleaded in paragraph 

98 above; 

(b) by entering into the Fourth Deed of Variation of the AIIS Loan and by 

performing the tenns of that Deed, in the premises pleaded in paragraph 

99 above; 

(c) by entering into the Extension Letter and by performing the terms of the 

Extension Letter, in the premises pleaded in paragraph 100 above; 

(d) by entering into the Fifth Deed of Vruiation of the AIIS Loan and by 

{_ performing the terms of that Deed, in the premises pleaded in paragraph 

101 above; and 

(e) . by .entering into the Sixth Deed of Variation of the AIIS Loan and by 

performing the terms of that Deed, in the premises pleaded in paragraph 

102 above. 

110. The defendant breached the duty that it owed pursuant to s.24(n) of the Trusts 

Act 1973 (Qld) to take into account the cost of making the proposed investment: 

(a) by entering into the Third Deed of Variatjon of the AUS Loan and by 

performing the terms of that Deed, in the premises pleaded in paragraph 

98 above; 
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(b) by entering into the Fourth Deed of Variation of the AIIS Loan and by 

performing the terms of that Deed, in the premises pleaded in paragraph 

99 above; 

(c) by entering into the Extension Letter and by performing the terms of the 

Extension Letter, in the premises pleaded in paragraph 100 above; 

(d) by entering into the Fifth Deed of Variation of the AIIS Loan and by 

performing the terms of that Deed, in the premises pleaded in paragraph 

101 above; and 

(e) by entering into the Sixth Deed of Variation of the AIIS Loan and by 

( performing the terms of that Deed, in the premises pleaded in paragraph 

102 above. 

Loss suffered by the MPF 

111. In consequence of the defendant's breaches of duty: 

(a) the defendant ATF the MPF caused amounts totalling $11,385,581.62 to 

be paid to AIIS, or to be paid at the direction of AIIS, pursuant to the 

terms of the AIIS Loan; 

(b) the defendant ATP the MPF received payments in respect of the AIIS 

Loan totalling $4,228,314.36, which: 

(i) are first applied to the interest of $618,365.83 that had accrued on 

the AIIS Loan, at the time of receiving these payments; 

(ii) the balance of $3,609,948.53 is applied to the amounts paid to, or at 

the direction of AIIS, as pleaded in paragraph 111 (a); 

(iii) in the premises, the assets of the defendant A TF the MPF were 

depleted by a net amount of $7,775,633.09; 

( c) the defendant A TF the MPF caused the payments pleaded in paragraph 

111 (a) to be made, in circumstances where the only real property security 

that the defendant A TF the MPF held for the AilS Loan was the second 

registered mortgage over the Land; 
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(d) when the Land was sold, as pleaded in paragraphs 96 and 97 above, the 

plaintiff and Calibre ATF the MPF did not receive any money from the 

sale of the Land; 

( e) in the premises, by reason of the defendant's breaches of duty: 

(i) the assets of the defendant ATF the MPF were depleted by the 

amount of $11,385,581.62 paid to AIIS, or paid at the direction of 

AIIS, less the $3,609,948.53 of payments received and applied to 

that amount; resulting in the assets of the defendant ATF the MPF 

being depleted by the net amount of $7,775,633.09 and 

(ii) the plaintiff ATF the MPF has lost the amount of $11,385,581.62 

paid to AIIS, or paid at the direction of AUS, less the $3,609,948.53 

of payments received and applied to that amount; resulting in a net 

loss of $7,775,633.09; 

(iii) the defendant A TF the MPF lost the opportunity to lend the money 

paid to AUS to a different borrower, and thereby recover the amount 

advanced, and earn interest on the money advanced. 

ME_ 125915?77_ 12 rW:!007J 

Particulars 

The best particulars that the plaintiff presently can provide are that 

the defendant A TF the MPF would have earned interest 

approximately equal to the amount of interest that accrued on the 

A11S Loan, but which (in the premises pleaded in paragraphs 96 and 

97 above) was never recovered by the defendant ATF the MPF. 

The best particulars that the plaintiff presently can provide of the 

amount of interest that accrued on the AIIS Loan, but which was not 

recovered by the defendant A TF the MPF, are that an account 

statement for the AIIS Loan dated 22 November 201 l records that 

$9,044,723.21 in interest accrued up to 22 November 2011, and 

which included interest that was pre-booked up to 31 March 2015. 
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Interest paid on the FMIF Loan 

112. The plaintiff repeats paragraphs 22 to 25 above. 

113. Up to 2 January 2013 AIIS, or the defendant ATF the MPF, paid $3,905,721.81 

to the defendant ATF the FMIF, or alternatively to PTAL as Custodian of the 

FMIF, in interest accruing on the FMIF Loan. 

114. In the premises pleaded in paragraphs 46(c), 47(i), 55(d), 56(k), 64(h), 87(b), 

90(c)(iv)(C) and 94(c)(iv)(C) above, the payments pleaded in paragraph 113 

were made from the amounts LMIM A TF the MPF advanced to AIIS pursuant 

to the AIIS Loan. 

Constructive trust 

115. The defendant was: 

(a) in the premises pleaded in paragraphs 4 to 8 above, aware that it, ATF the 

MPF, held the assets of the MPF on trust for the beneficiaries of the MPF; 

(b) in the premises pleaded in paragraphs 44 to 48, 53 to 58, 63 to 66, 85 to 

88 and 98 to 110 above, aware that the payments to itself ATF the FMIF, 

or alternatively to PTAL as Custodian of the FMIF, of $3,905,721.81 

were made in breach of trust. 

116. Insofar as PTAL may hold in its capacity as Custodian of the FMIF: 

(a) the amount of$3,905,72J.81, as pleaded in paragraph 113 above, it holds 

that amount as agent for the defendant A TF the FMIF pursuant to clause 

2.1 of the Custody Agreement; 

(b) assets representing the value it received from the payments of 

$3,905,721.81, as pleaded in paragraph 113 above, it holds those assets as 

agent for the defendant ATF the FM1F, pursuant to clause 2.1 of the 

Custody Agreement. 

117. In the premises, the defendant ATF the FMIF holds the amount of 

$3,905,721.81, as pleaded in paragraph l l 3 above, on a constructive trust for 

the plaintift: in its capacity as trustee of the MPF. 

'>1E)259l 5'111. 12 (W]f;IJ7) 
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Right of subrogation 

118. The plaintiff repeats paragraphs 112 to 114 above. 

119. The payments totalling $3,905,721.81 pleaded in paragraph 113 above delivered 

value to the defendant A TF the FMIF in relation to which the plaintiff is entitled 

to trace. 

120. The defendant is insolvent. 

121. In the premises: 

(a) the defendant received the interest payments accruing on the FMIF Loan 

( totalling $3,905,721.81, in its capacity as trustee of the FMIF; 

(_ 

(b) as a former trustee of the FMIF, the defendant has a right of indemnity out 

of the assets of the FMIF, in respect of the defendant's liability in this 

proceeding regarding the interest payments totalling $3 ,905, 721. 81. 

122. Any right of indemnity of the defendant ATF the FMIF operates as an equitable 

lien or charge over the assets of the FMIF. 

123. The defendant ATF the FMIF holds the assets of the FMIF subject to any right 

of indemnity charge and lien of the defendant over those assets. 

124. By reason of the matters pleaded in paragraphs 112 to 114, and 118 to 123 

above, the plaintiff is entitled to be subrogated to the defendant's right of 

indemnity and lien or charge, in respect of the defendant's liability i~ this 

proceeding regarding the payments totalling $3,905,721.81 pleaded in 

paragraph 113. 

The plaintiff claims the following relief: 

I. Equitable compensation calculated as follows; 

Payments pursuant to the AilS Loan of 
Less receipts applied to principal of 
Net Loss 
Plus lost opportunity interest 
Equitable compensation: 

'l.1E_l259i5977_i2 f\\i2007J 

$11,385,581.62 
$3,609,648.53 
$7,775,633.09 
$9:044, 723 .21 

$J6,820356.30; 
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2. A declaration that the defendant ATF the FMIF holds the amount of 

$3,905,721.8 I on constructive trust for the plaintiff, in its capacity as trustee of 

the MPF; 

3. A declaration that: 

(a) the plaintiff is entitled to be indemnified out of the assets of the FMIF in 

respect of the defendant's liability to the plaintiff in this proceeding, in 

respect ofthe amount of$3,905,721.81; 

(b) the plaintiff has a lien or charge over the assets and undertaking of the 

FMIF in respect of the defendant's liability to the plaintiff in this 

( proceeding, in respect of the amount of $3,905,721.81; 

(c) the plaintiff is entitled to be subrogated to the rights of the defendant in 

respect of the assets of the FMIF, in respect of the amount of 

$3,905,721.81; 

4. Interest pursuant to s.58 of the Civil Proceedings Act 2011 (Qld) but excluding 

interest on so much of the claim for equitable compensation as includes the lost 

opportunity to earn interest; 

5. Costs; 

6. Such further or other order as the Court sees fit. 

Signed: 
;A .:i £) t::_ 

Description: 

This pleading was settled by Andrew Crowe QC and Ms Ahem of Counsel. 

NOTICE AS TO DEFENCE 

Your defence must be attached to your notice of intention to defend. 

~1£ _ _1259151J77 ___ 12 iW20<J7J 
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"DW-67" 

David Schwarz 

From: 
Sent: 

O'Kearney, Glenn <Glenn.OKearney@fticonsulting.com> 

Thursday, 23 July 2015 10:23 AM 

To: Murray Daniel 

Subject: RE: Management Accounts for year ending 30 June 2015 

Hi Murray 

Unpaid and accrued as at 30 June 2015. 

Regards 

Glenn O'Kearney 
Senior Director I Corporate Finance/Restructuring 

FT I Consulting 
+61 7 5630 5205 direct I +61 7 5630 5299 fax 
glenn.okearney@fticonsulting.com 

Level 9, Corporate Centre One I 2 Corporate Court I Bundall QLD 4217 I Australia 
www.fticonsulting.com 

Click here to subscribe to FTI Consulting publications. 

Liability limited by a scheme approved under Professional Standards Legislation 

From: Murray Daniel [mailto:Murray.Daniel@bdo.com.au] 
Sent: Thursday, 23 July 2015 10:21 AM 
To: O'Kearney, Glenn 
Subject: RE: Management Accounts for year ending 30 June 2015 

Hi Glenn, 

Thanks for provide this information, to clarify can you confirm what period the below costs relate to. 

Any questions let me know. 

Regards, 

MURRAY DANIEL 
Supervisor 
Direct: +61 7 3173 5563 
Murray.Daniel@bdo.com.au 

BDO 
Level 10, 12 Creek St 
Brisbane QLD 4000 
AUSTRALIA 
Tel: +61 7 3237 5999 
Fax: +61 7 3221 9227 
www.bdo.com.au 
Jl Before you print think about the environment 
BOO named 'Best provider to the manufacturing, wholesaling &. retail sector' at the 2015 Financial Review 
Client Choice Awards. 
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BOO winner 'Advisory Team of the year' at Th~.mson Reut~rs - Tax & Accounting excellence awards 2014. 

For the latest from BOO, follow us 

From: O'Kearney, Glenn [mailto:Glenn.OKearney@fticonsulting.com] 
Sent: 22 July 2015 2:55 PM 
To: Murray Daniel 
Cc: Robson, Benjamin; John Somerville; David Whyte; Trenfield, Kelly 
Subject: RE: Management Accounts for year ending 30 June 2015 

Dear Murray 

Amounts are excluding GST. 

• LM Investment remuneration and outlays: 
o Category 1: $1, 764,634 
o Category 2: $1,248, 759 

• Legal Advisors: $375,249. Note that this includes fees and disbursements for the Appeal to the Court of 
Appeal from the judgement of Dalton J where we have received advice that these fees are properly 
payable from the funds of the LM FMIF. 

• Loan recovery costs {LM Administration Pty Ltd): $229,373. 

Please advise if you require any further information at this time. 

Regards 

Glenn O'Kearney 
Senior Director I Corporate Finance/Restructuring 

FT I Consulting 
+61 7 5630 5205 direct I +61 7 5630 5299 fax 
glenn.okearney@fticonsulting.com 

Level 9, Corporate Centre One I 2 Corporate Court I Bundall QLD 4217 I Australia 
www.fticonsulting.com 

Click here to subscribe to FTI Consulting publications. 

Liability limited by a scheme approved under Professional Standards Legislation 

From: Murray Daniel [mailto:Murray.Daniel@bdo.com.au] 
Sent: Monday, 20 July 2015 2:53 PM 
To: O'Kearney, Glenn 
Cc: Robson, Benjamin; John Somerville; David Whyte 
Subject: Management Accounts for year ending 30 June 2015 

Glenn, 

I received an email from Ben Robson last week advising that you should be able to provide the information 
below over the next week. Please provide this information asap to assist with the preparation of the 
management accounts. 

Thank you for your assistance. 
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Any questions let me know. 

Regards, 

MURRAY DANIEL 
Supervisor 
Direct: +61 7 3173 5563 
Murray.Daniel@bdo.com.au 

BDO 
Level 10, 12 Creek St 
Brisbane QLD 4000 
AUSTRALIA 
Tel: +61 7 3237 5999 
Fax: +61 7 3221 9227 
www.bdo.com.au 
,J<,, Before you print think about the environment 
BDO named 'Best provider to the manufacturing, wholesaling ft retail sector' at the 2015 Financial Review 
Client Choice Awards. 
BDO winner 'Advisory Team of the year' at Thomson Reuters - Tax & Accounting excellence awards 2014. 

For the latest from BOO, follow us.....__ ____ ___. .....__ ____ ___. 

From: Murray Daniel 
Sent: 8 July 2015 3:48 PM 
To: 'Glenn.OKearney@fticonsulting.com' 
Cc: John Somerville; David Whyte; Robson, Benjamin (Benjamin.Robson@fticonsulting.com) 
Subject: FW: Management Accounts for year ending 30 June 2015 

Glenn 

I refer to the attached email dated 22 January 2015 sent to Joanne Garcia of BDO, providing information to 
assist with the management accounts for half year ending 31 December 2014. 

I am currently in process of preparing the June 2015 LM MIF Management Accounts. I understand from the 
December 2014 LM MIF Management Accounts, the total amount outstanding was $3,394,747. 

Please provide the same information, in respect of the remuneration and outlays (categories 1-3), operational 
costs, legal advisors and loan recovery costs as at 30 June 2015. Please provide this information bythe end of 
this week, if this timeline is not suitable, please let me know. 

Thank you for your assistance. 

Any questions let me know. 

Regards, 

BOO (QLO) Pty Ltd, ABN 45 134 242 434 is a member of a national association of separate entities which are all members of BOO Australia 
Ltd ABN 77 050 110 275, an Australian company limited by guarantee. BOO (QLO) Pty Ltd and BOO Australia Ltd are members of BOO 
International Ltd, a UK company limited by guarantee, and form part of the international BOO network of independent member firms. 
liability limited by a scheme approved under Professional Standards legislation, other than for the acts or omissions of financial services 
licensees. 
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BOO is the brand name for the BOO network and for each of the BOO member firms. 

The information in this email and any attachments is confidential. If you are not the named addressee you must not read, print, copy, distribute, 
or use in any way this transmission or any information it contains. If you have received this message in error, please notify the sender by return 
email, destroy all copies and delete it from your system. Any views expressed in this message are those of the individual sender and not 
necessarily endorsed by BDO. You may not rely on this message as advice unless subsequently confirmed by fax or letter signed by a Partner 
or Director of BOO. It is your responsibility to scan this communication and any files attached for computer viruses and other defects. BDO 
does not accept liability for any loss or damage however caused which may result from this communication or any files attached. A full version 
of the BOO disclaimer, and our Privacy Statement, can be found on the BOO website at htto://www.bdo.com.au or by emailing 
administrator@bdo.com.au. 

BOO Business Recovery & Insolvency (QLD) Pty Ltd, ABN 90 134 036 507 is a member of a national association of separate entities which are 
all members of BOO Australia Ltd ABN 77 050 110 275, an Australian company limited by guarantee. BOO Business Recovery & Insolvency 
(QLD) Pty Ltd and BOO Australia Ltd are members of BOO International Ltd, a UK company limited by guarantee, and form part of the 
international BOO network of independent member firms. Liability limited by a scheme approved under Professional Standards Legislation, 
other than for the acts or omissions of financial services licensees. -

BOO is the brand name for the BOO network and for each of the BDO member firms. 

The information in this email and any attachments is confidential. If you are not the named addressee you must not read, print, copy, distribute, 
or use in any way this transmission or any information it contains. If you have received this message in error, please notify the sender by return 
email, destroy all copies and delete it from your system. Any views expressed in this message are those of the individual sender and not 
necessarily endorsed by BOO. You may not rely on this message as advice unless subsequently confirmed by fax or letter signed by a Partner 
or Director of BOO. It is your responsibility to scan this communication and any files attached for computer viruses and other defects. BOO 
does not accept liability for any loss or damage however caused which may result from this communication or any files attached. A full version 
of the BOO disclaimer, and our Privacy Statement, can be found on the BOO website at http://www.bdo.com.au or by emailing 
administrator@bdo.com.au. 

Confidentiality Notice: 
This email and any attachments may be confidential and protected by legal privilege. If you are not the intended recipient, be aware that any 
disclosure, copying. distribution or use of the e-mail or any attachment is prohibited, If you have received this email in error. please notify us 
immediately by replying to the sender and then delete this copy and the reply from your system. Thank you for your cooperation. 
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"DW-68" 

David Schwarz 

From: 

Sent: 

O'Kearney, Glenn <Glenn.OKearney@fticonsulting.com> 

Thursday, 14 January 2016 6:31 PM 
To: Murray Daniel 

Cc: John Somerville; David Whyte; Trenfield, Kelly 
Subject: RE: Management Accounts for year ending 31 December 2015 

Dear Murray 

Amounts are excluding GST. 

• LM Investment remuneration and outlays: 
o Category 1: $1,870,571 
o Category 2: $1,289,742 

• Legal Advisors: $760,637 

• Operational Costs: $61,315 

• Loan recovery costs (LM Administration Pty Ltd}: $229,373. 

Please note that these are estimates only at this time, subject to a final review and allocation. 

Please advise if you require any further information at this time. 

Regards 

Glenn O'Kearney 
Senior Director I Corporate Finance & Restructuring 

FT I Consulting 
+61 7 5630 5205 direct I +61 7 5630 5299 fax 
glenn.okearney@fticonsulting.com 

Level 9, Corporate Centre One I 2 Corporate Court I Bundall QLD 4217 I Australia 
{_ www.fticonsulting.com 

Click here to subscribe to FTI Consulting publications. 

Liability limited by a scheme approved under Professional Standards Legislation 

From: Murray Daniel [mailto:Murray.Daniel@bdo.com.au] 
Sent: Tuesday, 12 January 2016 9:12 AM 
To: O'Kearney, Glenn 
Cc: John Somerville; David Whyte 
Subject: RE: Management Accounts for year ending 31 December 2015 

Glenn 

I refer to the email below providing information to assist with the management accounts for year ending 30 
June 2015. 

I am currently in process of preparing the LM FMIF Management Accounts for the half year to 31 December 
2015. 
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Please provide the same information, in respect of the remuneration and outlays (categories 1-3), operational 
costs, legal advisors and loan recovery costs as at 31 Oecember 2015. Please provide this information by the 
end of this week, if this timeline is not suitable, please let me know. 

Thank you for your assistance. 

Any questions let me know. 

Regards, 

MURRAY DANIEL 
Supervisor 
Direct: +61 7 3173 5563 
Murray.Daniel@bdo.com.au 

BOO 
Level 10, 12 Creek St 
Brisbane QLD 4000 
AUSTRALIA 
Tel: +61 7 3237 5999 
Fax: +61 7 3221 9227 
www.bdo.com.au 
J:i Before you print think about the environment 
BDO named 'Best provider to the manufacturing, wholesaling & retail sector' at the 2015 Financial Review 
Client Choice Awards. 
BDO 2014 ft 2015 winners of 'Advisory Team of the year' and 'Graduate of the year' at Thomson Reuters - Tax&: 
Accounting excellence awards. 

For the latest from BOO, follow us....__ ____ ___. ....__ ____ ___. 

From: O'Kearney, Glenn [mailto:Glenn.OKearney@fticonsultinq.com] 
Sent: 23 July 2015 10:23 AM 
To: Murray Daniel 
Subject: RE: Management Accounts for year ending 30 June 2015 

Hi Murray 

Unpaid and accrued as at 30 June 2015. 

Regards 

Glenn O'Kearney 
Senior Director I Corporate Finance/Restructuring 

FT I Consulting 
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+61 7 5630 5205 direct I +61 7 5630 5299 fax 
glenn.okearney@fticonsu lti ng.com 

Level 9, Corporate Centre One I 2 Corporate Court I Bundall QLD 4217 I Australia 
www.fticonsulting.com 

Click here to subscribe to FTI Consulting publications. 

Liability limited by a scheme approved under Professional Standards Legislation 

From: Murray Daniel [mailto:Murray.Daniel@bdo.com.au] 
Sent: Thursday, 23 July 2015 10:21 AM 
To: O'Kearney, Glenn 
Subject: RE: Management Accounts for year ending 30 June 2015 

Hi Glenn, 

Thanks for provide this information, to clarify can you confirm what period the below costs relate to. 

Any questions let me know. 

( Regards, 

(_ 

MURRAY DANIEL 
Supervisor 
Direct: +61 7 3173 5563 
Murray.Daniel@bdo.com.au 

BDO 
Level 10, 12 Creek St 
Brisbane QLD 4000 
AUSTRALIA 
Tel: +61 7 3237 5999 
Fax: +61 7 3221 9227 
www.bdo.com.au 
~ Before you print think about the environment 
BDO named 'Best provider to the manufacturing, wholesaling &. retail sector' at the 2015 Financial Review 
Client Choice Awards. 
BDO winner 'Advisory Team of the year' at Thomson Reuters - Tax 8: Accounting excellence awards 2014. 

For the latest from BOO, follow us 

From: O'Kearney, Glenn [mailto:Glenn.OKearney@fticonsulting.com] 
Sent: 22 July 2015 2:55 PM 
To: Murray Daniel _ 
Cc: Robson, Benjamin; John Somerville; David Whyte; Trenfield, Kelly 
Subject: RE: Management Accounts for year ending 30 June 2015 

Dear Murray 

Amounts are excluding GST. 

• LM Investment remuneration and outlays: 
o Category 1: $1,764,634 
o Category 2: $1,248,759 
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• Legal Advisors: $375,249. Note that this includes fees and disbtirsPments for the Appeal to the Court of 
Appeal from the judgement of Dalton J where we have received advice that these fees are properly 
payable from the funds of the LM FMIF. 

• Loan recovery costs (LM Administration Pty Ltd): $229,373. 

Please advise if you require any further information at this time. 

Regards 

Glenn O'Kearney 
Senior Director I Corporate Finance/Restructuring 

FT I Consulting 
+61 7 5630 5205 direct I +61 7 5630 5299 fax 
glen n.okearney@fticonsu lti ng.com 

Level 9, Corporate Centre One I 2 Corporate Court I Bundall QLD 4217 I Australia 
www.fticonsulting.com 

Click here to subscribe to FTI Consulting publications. 

Liability limited by a scheme approved under Professional Standards Legislation 

From: Murray Daniel [mailto:Murray.Daniel@bdo.com.au] 
Sent: Monday, 20 July 2015 2:53 PM 
To: O'Kearney, Glenn 
Cc: Robson, Benjamin; John Somerville; David Whyte 
Subject: Management Accounts for year ending 30 June 2015 

Glenn, 

I received an email from Ben Robson last week advising that you should be able to provide the information 
below over the next week. Please provide this information asap to assist with the preparation of the 
management accounts. 

Thank you for your assistance. 

Any questions let me know. 

Regards, 

MURRAY DANIEL 
Supervisor 
Direct: +61 7 3173 5563 
Murray.Daniel@bdo.com.au 

BOO 
Level 10, 12 Creek St 
Brisbane QLD 4000 
AUSTRALIA 
Tel: +61 7 3237 5999 
Fax: +61 7 3221 9227 
www.bdo.com.au 
~ Before you print think about the environment 
BOO named 'Best provider to the manufacturing, wholesaling & retail sector' at the 2015 Financial Review 
Client Choice Awards. 
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BDO winner 'Advisory Team of the yea( at Thomson Reuters - Tax & Accounting excellence awards 2014. 

For the latest from BOO, follow us...._ ____ __. ...._ ____ ____. 

From: Murray Daniel 
Sent: 8 July 2015 3:48 PM 
To: 'Glenn.OKearney@fticonsulting.com' 
Cc: John Somerville; David Whyte; Robson, Benjamin (Benjamin.Robson@fticonsultinq.com) 
Subject: FW: Management Accounts for year ending 30 June 2015 

Glenn 

I refer to the attached email dated 22 January 2015 sent to Joanne Garcia of BDO, providing information to 
assist with the management accounts for half year ending 31 December 2014. 

I am currently in process of preparing the June 2015 LM MIF Management Accounts. I understand from the 
December 2014 LM MIF Management Accounts, the total amount outstanding was $3,394,747. 

Please provide the same information, in respect of the remuneration and outlays (categories 1-3), operational 
costs, legal advisors and loan recovery costs as at 30 June 2015. Please provide this information by the end of 
this week, if this timeline is not suitable, please let me know. 

Thank you for your assistance. 

Any questions let me know. 

Regards, 

BOO (QLO) Pty Ltd, ABN 45 134 242 434 is a member of a national association of separate entities which are all members of BOO Australia 
Ltd ABN 77 050 110 275, an Australian company limited by guarantee. BOO (QLO) Pty Ltd and BOO Australia Ltd are members of BDO 
International Ltd, a UK company limited by guarantee, and form part of the international BOO network of independent member firms. 
Liability limited by a scheme approved under Professional Standards Legislation, other than for the acts or omissions of financial services 
licensees. 

BOO is the brand name for the BDO network and for each of the BOO member firms. 

The information in this email and any attachments is confidential. If you are not the named addressee you must not read, print, copy, distribute, 
or use in any way this transmission or any information it contains. If you have received this message in error, please notify the sender by return 
email, destroy all copies and delete it from your system. Any views expressed in this message are those of the individual sender and not 
necessarily endorsed by BOO. You may not rely on this message as advice unless subsequently confirmed by fax or letter signed by a Partner 
or Director of BOO. It is your responsibility to scan this communication and any files attached for computer viruses and other defects. BOO 
does not accept liability for any loss or damage however caused which may result from this communication or any files attached. A full version 
of the BOO disclaimer, and our Privacy Statement, can be found on the BOO website at http:/iwww.bdo.com.au or by emailing 
administrator@bdo.com.au. 

BOO Business Recovery & Insolvency (QLO) Pty Ltd, ABN 90 134 036 507 is a member of a national association of separate entities which are 
all members of BOO Australia Ltd ABN 77 050 110 275, an Australian company limited by guarantee. BOO Business Recovery & Insolvency 
(QLO) Pty Ltd and BOO Australia Ltd are members of BOO International Ltd, a UK company limited by guarantee, and form part of the 
international BOO network of independent member firms. Liability limited by a scheme approved under Professional Standards Legislation, 
other than for the acts or omissions of financial services licensees. 

BOO is the brand name for the BOO network and for each of the BDO member firms. 

The information in this email and any attachments is confidential. If you are not the named addressee you must not read, print, copy, distribute, 
or use in any way this transmission or any information it contains. If you have received this message in error, please notify the sender by return 
email, destroy all copies and delete it from your system. Any views expressed in this message are those of the individual sender and not 
necessarily endorsed by BOO. You may not rely on this message as advice unless subsequently confirmed by fax or letter signed by a Partner 
or Director of BOO. It is your responsibility to scan this communication and any files attached for computer viruses and other defects. BOO 
does not accept liability for any loss or damage however caused which may result from this communication or any files attached. A full version 
of the BOO disclaimer, and our Privacy Statement, can be found on the BOO website at http://www.bdo.com.au or by emailing 
administrator@bdo.com.au. 
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Confidentiality Notice: 
This email and any attachments may be confidential and protected by legal privilege. If you are not the intended recipient, be aware that any 
disclosure, copying, distribution or use of the e-mail or any attachment is prohibited. If you have received this email in error, please notify us 
immediately by replying to the sender and then delete this copy and the reply from your system. Thank you for your cooperation. 
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"DW-69" 

David Schwarz 

From: 
Sent: 

O'Kearney, Glenn <Glenn.OKearney@fticonsulting.com> 

Friday, 27 May 2016 2:59 PM 

To: David Whyte 

Cc: Park, John; John Somerville 
Subject: RE: LM First Mortgage Income Fund (Receivers and Managers Appointed) 

(Receiver Appointed) 

Hi David 

In relation to claims relating to the period prior to the date of the Order made 17 December 2015, as noted in 
our correspondence of 15 February 2016, our claims made to date do not include the Liquidators' remuneration 
and out of pocket expenses incurred post 1October2015 as these have not yet been invoiced. As such LMIM is 
not yet able to identify and prepare any further indemnity claim against FMIF in that regard. We are awaiting the 
decision of Jackson Jon the matter heard before His Honour on 14 March 2016 before seeking to identify and 
prepare any further indemnity claim in relation to the Liquidators' remuneration and out of pocket expenses for 
reasons previously outlined in my email of 18 April 2016. We also expect there to be certain directions ordered in 
relation to LMIM's costs incurred in that matter. In that regard I note there may be consultant's fees incurred 
relating to the Liquidators' remuneration application (incurred prior to the date of the Order) that have not been 
claimed at this point on the same basis. 

In relation to claims post the Order date of 17 December 2015, as noted in Russells' correspondence to Tucker & 
Cowen dated 25 May 2016, we propose to hold off submitting any further Administration Indemnity Claims or 
Administration Recoupment Claims on the basis that those claims will likely fall within existing categories that are 
before the Court. 

Regards 

Glenn O'Kearney 
Senior Director I Corporate Finance & Restructuring 

FT I Consulting 
+61 7 5630 5205 direct I +61 7 5630 5299 fax 
glen n.okearney@fticonsu lti ng.com 

Level 9, Corporate Centre One I 2 Corporate Court I Bundall QLD 4217 I Australia 
www.fticonsulting.com 

Click here to subscribe to FTI Consulting publications. 

Liability limited by a scheme approved under Professional Standards Legislation 

From: David Whyte [mailto:David.Whyte@bdo.com.au] 
Sent: Thursday, May 26, 2016 3:43 PM 
To: O'Kearney, Glenn 
Cc: Park, John; John Somerville 
Subject: RE: LM First Mortgage Income Fund (Receivers and Managers Appointed)(Receiver Appointed) 

Glenn 

Can you please respond to the below email. 

Thanks 
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David 

DAVID WHYTE 
Partner 
Direct: +61 7 3237 5887 
Mobile: +61 413 491 490 
David. Whyte®bdo. com .au 

BOO 
Level 10, 12 Creek St 
Brisbane QLD 4000 
AUSTRALIA 
Tel: +61 7 3237 5999 
Fax: +61 7 3221 .9227 
www.bdo.com.au 
Ji Before you print think about the environment 
2015 & 2016 winner of 'Best provider to the manufacturing, wholesaling & retail sector' at the Financial Review 
Client Choice Awards. 
2014 & 2015 winner of 'Advisory Team of the year' and 'Graduate of the year' at Thomson Reuters · Tax ft 
Accounting excellence awards. 

For the latest from 

From: David Whyte 
Sent: 6 May 2016 10:13 AM 
To: 'O'Kearney, Glenn' 
Cc: John Park (john.park@fticonsultinq.com); John Somerville (John.Somerville@bdo.com.au) 
Subject: FW: LM First Mortgage Income Fund (Receivers and Managers Appointed)(Receiver Appointed) 

Glenn 

I refer to your email to John Somerville below and particularly in relation to the potential for further 
Administration Indemnity or Recoupment Indemnity Claims as defined in the attached Order of Justice Jackson 
dated 17 December 2015. Your comment seems surprising if it relates to any potential claims before the date of 
the order given the contents of clause 5 of the said order in that the Liquidators had to identify and must notify 
me of any such claims within sixty days. Can you please therefore clarify the Liquidators position in that respect 
and confirm there will be no further claims relating to the period prior to the date of the court order. 

Regards 

David 

From: O'Kearney, Glenn [mailto:Glenn.OKearney@fticonsultinq.com] 
Sent: 18 April 2016 1:54 PM 
To: John Somerville 
Cc: Nicola Kennedy 
Subject: RE: LM First Mortgage Income Fund (Receivers and Managers Appointed)(Receiver Appointed) 

Hi John 
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I advise that there is no further update to the LM Investment Management Ltd (In Liquidation) (LMIM) indemnity 
claim against the LM FMIF to those claims outlined in our Further Amended Originating Application filed 16 
December 2015 (matter last heard 14 March 2016) and those provided to date either directly by our office or by 
Russells pursuant to the regime under the Court Order made 17 December 2015 by Jackson Jin Supreme Court 
of Queensland proceeding number 3508 of 2015. 

We are awaiting the decision of Jackson Jon the matter heard before His Honour on 14 March 2016 before 
seeking to identify and prepare any further 'Administration Indemnity Claim' or 'Recoupment Indemnity Claim', 
including any further claim for consultants; remuneration and outlays, and operational costs, given that decision 
may alter or in fact assist in agreeing the methodology under which LMIM might identify and prepare certain 
aspects of its indemnity claims against the LM FMIF going forward. We also expect there to be certain directions 
ordered in relation to LMIM's costs incurred in the matter last heard on 14 March 2016. 

Once further claims are identified and prepared, these will be provided to your office in accordance with the 
regime as set out in the Order of 17 December 2015. 

Regards 

Glenn O'Kearney 
Senior Director I Corporate Finance & Restructuring 

FT I Consulting 
+61 7 5630 5205 direct I +61 7 5630 5299 fax 
glen n .okearney@fticonsu lti ng.com 

Level 9, Corporate Centre One I 2 Corporate Court I Bundall QLD 4217 I Australia 
www.fticonsulting.com 

Click here to subscribe to FTI Consulting publications. 

Liability limited by a scheme approved under Professional Standards Legislation 

From: John Somerville [mailto:John.Somerville@bdo.com.au] 
Sent: Wednesday, April 13, 2016 12:01 PM 
To: O'Kearney, Glenn 
Cc: Nicola Kennedy 
Subject: LM First Mortgage Income Fund (Receivers and Managers Appointed)(Receiver Appointed) 

Hi Glenn 

We are currently preparing our next update report to investors and would be grateful if you would provide 
details of your remuneration and outlays (categories 1-3), operational costs, legal advisors and loan recovery 
costs as at 31 March 2016. 

Would you please provide this information by 18 April 2016. Many thanks 

Regards 

John 

JOHN SOMERVILLE 
Senior Manager 
Direct: +61 7 3237 5872 
John.Somerville@bdo.com .au 

BOO 
Level 10, 12 Creek St 
Brisbane QLD 4000 
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AUSTRALIA 
Tel: +61 l 3'1.'JI ~999 
Fax: +61 7 3221 9227 
www.bdo.com.au 
.,J] Before you print think about the environment 
2015 & 2016 winner of 'Best provider to the manufacturing, wholesaling 8: retail sector' at the Financial Review 
Client Choice Awards. 
2014 & 2015 winner of 'Advisory Team of the year' and 'Graduate of the year' at Thomson Reuters - Tax 8: 
Accounting excellence awards. 

For the latest from BOO, follow us.....__ ____ ____, 

BDO (QLD) Pty Ltd, ABN 45 134 242 434 is a member of a national association of separate entities which are all members of BDO Australia 

Ltd ABN 77 050 110 275, an Australian company limited by guarantee. BDO (QLD) Pty Ltd and BDO Australia Ltd are members of BDO 

International Ltd, a UK company limited by guarantee, and form part of the international BDO network of independent member firms. 

Liability limited by a scheme approved under Professional Standards Legislation, other than for the acts or omissions of financial services 

licensees. 

BDO is the brand name for the BDO network and for each of the BDO member firms. 

The information in this email and any attachments is confidential. If you are not the named addressee you must not read, print, copy, 
distribute, or use in any way this transmission or any information it contains. If you have received this message in error, please notify the 
sender by return email, destroy all copies and delete it from your system. Any views expressed in this message are those of the individual 
sender and not necessarily endorsed by BDO. You may not rely on this message as advice unless subsequently confirmed by fax or letter 
signed by a Partner or Director of BDO. It is your responsibility to scan this communication and any files attached for computer viruses and 
other defects. BDO does not accept liability for any loss or damage however caused which may result from this communication or any files 
attached. A full version of the BDO disclaimer, and our Privacy Statement, can be found on the BDO website at http:/ /www.bdo.com.au or 
by emailing administrator@bdo.com.au. 

BDO Business Recovery 8: Insolvency (QLD) Pty Ltd, ABN 90 134 036 507 is a member of a national association of separate entities which are 

all members of BDO Australia Ltd ABN 77 050 110 275, an Australian company limited by guarantee. BDO Business Recovery ft Insolvency 

(QLD) Pty Ltd and BDO Australia Ltd are members of BDO International Ltd, a UK company limited by guarantee, and form part of the 

international BDO network of independent member firms. Liability limited by a scheme approved under Professional Standards Legislation, 

other than for the acts or omissions of financial services licensees. 

BDO is the brand name for the BDO network and for each of the BDO member firms. 

The information in this email and any attachments is confidential. If you are not the named addressee you must not read, print, copy, 
distribute, or use in any way this transmission or any information it contains. If you have received this message in error, please notify the 
sender by return email, destroy all copies and delete it from your system. Any views expressed in this message are those of the individual 
sender and not necessarily endorsed by BDO. You may not rely on this message as advice unless subsequently confirmed by fax or letter 
signed by a Partner or Director of BDO. It is your responsibility to scan this communication and any files attached for computer viruses and 
other defects. BDO does not accept liability for any loss or damage however caused which may result from this communication or any files 
attached. A full version of the BDO disclaimer, and our Privacy Statement, can be found on the BDO website at http://www.bdo.com.au or 
by emailing administrator@bdo.com.au. 
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Confidentiality Notice: 
This email and any attachments may be confidential and protected by legal privilege. If you are not the intended recipient, be aware that any 
disclosure, copying, distribution or use of the e-mail or any attachment is prohibited. If you have received this email in error. please notify us 
immediately by replying to the sender and then delete this copy and the reply from your system. Thank you for your cooperation. 
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"DW-71" 

Payables outstanding from 30 June 2015 work paper 

PERIOD NET GST 

FTI WIP 3,013,393.00 

FTI - Legal WIP 375,249.00 

FTI - Loan Recov Invoice 8793 229,373.52 

Payables outstanding from 30 December 2015 work paper 

SUPPLIER INVNO PERIOD NET GST 

Refer to 

FTI Fees additional from 30 June 2015 workpaper 208,234.48 

Refer to 

FTI Legal Fees Additional from 30 June 2015 workpaper 385,388.00 

593,622.48 

( 4,211,638.00 

( 
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Our reference: Mr Schwarz I Mr Ziebell 

Your reference: MrTiplady 

"DW-72" 

Tucker&CowenSolicitors. 
TCS Solicitors Pty. Ltd. I ACN 610 321 509 

Level 15. 15 Adelaide St Brisbane. Qld. 4000 I GPO Box 345. Brisbane. Qld. 400 I. 
Telephone. 07 300 300 00 I Facsimile. 07 300 300 33 I www.tuckercowen.com.au 

Principals. 
5April 2017 David Tucker. 

Richard Cowen. 
David Schwarz. 

Justin Marschke. 
Daniel Davey. 

Special Counsel. 
Geoff Hancock. 

Alex Nase. Mr Ashley Tiplady 
Russells Lawyers 
Brisbane Qld 4000 

Paul McGrory. 

A.5sociates. Email: atiplady@russellslaw.com.au 
Marcelle Webster. 
Emily Anderson. 

Olivia Roberts. 
J:UJ1es Morgan. 

Dear Colleagues 

LM Investment Management Limited (In liquidation) (Receivers & Managers Appointed) ("LMIM') 
LM First Mortgage Income Fund (Receivers & Managers Appointed) (Receiver Appointed) ("FMIF') 
Advisor Commissions 

We refer to the Order of Justice Jackson made on 17 December 2015 and to the regime for dealing with claims for indemnity 
by LMIM which is established under that Order. 

In the affidavit of Mr John Park sworn and filed on 28 January 2016 in Queensland Supreme Court proceeding no. 3508 of 
2015, Mr Park refers to a category of creditors referred to as "advisors" at paragraph 48. These are, as you know, financial 
advisors of the members of the funds (including the FMIF) who claim commissions based upon investments in those funds. At 
paragraph 49, Mr Park said that he had not yet formed a final view on the question as to whether the advisors' claims might 
have a right of indemnity out of funds other than the MPF. 

We understand that claims by those advisors are potentially substantial. 

On 21February2017, Mr Whyte inquired of Mr Park and Ms Kelly Trenfield as to whether a view had been formed in relation 
to whether claims for advisor commissions might potentially be the subject of a claim for indemnity from the F.MIF. Mr 
Whyte referred to an update that had been provided by your clients to members of the Cash Performance Fund, in which it 
was said that the view had been taken that advisor commissions in respect of that fund are an unsecured liability of LMIM 
only. We are instructed that Mr Whyte was informed in an email from Ms Trenfield that your clients intend to take a 
consistent position across all funds, including the FMIF, regarding advisor commissions. 

It is not clear to us whether that statement was intended to be an indication of a binding determination having been made by 
your clients about that. We would be grateful if you could confirm whether your clients have taken a view that they will not 
be making any claim upon the FMIF for indemnity in respect of any claims for advisor commissions. If the email from Ms 
Trenfield to Mr Whyte was only in the nature of an indication of their present intention, but the position of your clients 
remains subject to further advice being taken and consideration being given to the issue, please-tell us. We do not suggest 
that would be an unreasonable position. 

However, if your clients have in fact formed a view (presumably upon advice) that advisor commission claims cannot be 
sheeted home to the FMIF by a claim for indemnity, and if your clients do intend to take that position (such that our client 

\\tcsvrexch\data\radixdm\documen!S\lmmatter\1303774\01328744-003.docx 
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Mr Ashley Tiplady 
Russells Lawyers, Brisbane -2- 5 April 2017 

may discount the prospect of any claims for indemnity from the FMIF in respect of those commissions) please let us know. 
That is of course relevant to information to be provided to members of the FMIF and may be relevant to steps our client may 
take in the future. 

We look forward to hearing from you. 

David Schwarz 
Tucker & Cowen "'-,"' 

'"',, 
dschwarz@tuckercowen.com.au '""'-
(07) 3210 3506 

Direct Email: 
Direct Line: 

Individual liability limited by a scheme approved under Professional Standar gislation. 

\\tcsvrexch\data\radixdm\documents\lmmatter\13037741Dl328744-003.docx 
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David Schwarz 

From: 
Sent: 
To: 
Cc: 
Subject: 

Dear David 

"DW-73" 

Ashley Tiplady <atiplady@russellslaw.com.au> 
Friday, 7 April 2017 11:19 AM 
David Schwarz 
Mitch Ziebell 
RE: LM Investment Management Limited (In Liquidation) (Receivers & 
Managers Appointed) - Advisor Commissions -20131259-

I have now taken instructions on the query raised in the letter attached to your email below. 

I am instructed that the liquidators of LM Investment Management Ltd (in liq)(receivers and managers 
appointed) have formed the view that the advisor commissions are an unsecured claim against LMIM 
and as such no claim will be sought as an indemnity against LM FMIF or the other funds. 

Yours faithfully 

RUSSELLS 

Ashley Tiplady 
Partner 

Direct 07 3004 8833 
Mobile 0419 727 626 
ATiplady@RussellsLaw.com.au 

Liability limited by a scheme approved under professional standards legislation 

Brisbane / Sydney 

Postal-GPO Box 1402, Brisbane QLD 4001 / Street-Level 18, 300 Queen Street, Brisbane QLD 4000 
Telephone 07 3004 8888 / Facsimile 07 3004 8899 I ABN 38 332 782 534 

RussellsLaw.com.au 

From: Alison Woodbury [mailto:awoodburv@tuckercowen.com.au] On Behalf Of David Schwarz 
Sent: Wednesday, 5 April 2017 10:24 AM 
To: Ashley Tiplady 
Cc: David Schwarz; Mitch Ziebell 
Subject: LM Investment Management Limited (In Liquidation) (Receivers & Managers Appointed) -Advisor 
Commissions 

MrTiplady 

Please see attached, forwarded on behalf of David Schwarz. 

Regards 

Alison Woodbury 
Personal Assistant 

1 
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E: awoodburv@tuckercowen.com.au 
D: 07 3210 3517 I T: 07 300 300 00 I f-: 0/ 300 300 33 
Level 15, 15 Adelaide Street, Brisbane I GPO Box 345, Brisbane Qld 4001 
TCS Solicitors Pty Ltd. I ACN 610 321 509 

Tucker&CowenSolicitors. 

Leading Litigation & Dispute Resolution and Insolvency & 
Reconstruction Lawyers 2015/2016 (Doyle's Guide to the Australian 
Legal Profession) , with the most ranked practitioners - David Tucker, 
Richard Cowen, David Schwarz and Justin Marschke, recognised again as one of 
Australia's Best Lawyers for litigation and regulatory practice Best Lawyers® 
International 2017 

Individual liability limited by a scheme approved under Professional Standards Legislation 

This email has been scanned by the Symantec Email Security.cloud service. 
For more information please visit http://www.symanteccloud.com 
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